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expect lot things from 


the software that’s rated accountants. 
This not one them. 


t happens all the time. 


You want the ultimate 
road machine, it costs you. 
The executive wristwatch. 
Dig deep. The preferred 
time and billing software. 
Guess again. 

Timeslips Il is the most 
widely used time and billing 
software in the business 
world. 

It recently rated #1 in a 
national survey for user 
satisfaction.* By a group 
of people who are notori- 
ously difficult to please. 
Accountants. 

But the real news is 
Timeslips II costs almost 
seven times less than its 
Closest competitor. Some- 
thing all those CPAs didn’t 
even consider when they 


rated us #1. 


Quick and painless. 
But far from lightweight. 

Don’t let the light price tag fool 
you. Timeslips Il offers all the func- 
tionality and flexibility of the big 
ticket systems. But without a big time 
investment in training. 


CMA, CIA, Associate Professor 

of Accounting and KPMG Peat 
Marwick Faculty Research Fellow 
at the State University of New York 


CORPORATION 


Timeslips II makes it easy to track and 
bill all your time and expenses. In detail. 
With password security. A handy pop- 
up timer records your time as you work. 

From there, you can create custom 
invoices. Accounts receivable 
reports. Billing worksheets. 
And full activity reports that 
let you review staff perform- 
ance, project status and 


Capture 25% more billable 
time with Timeslips III. 
Thanks to Timeslips II, 
plenty of professionals report 
up to a 25% increase in 
billable time. Which trans- 
lates to an equally impressive 
figure when it’s added to 
your bottom line. One solid 
reason why more businesses — 
small and large—rely on 


Get time on your side today. 
Timeslips Il for the PC or 
Macintosh is just $299.95 at 
your software dealer or from 
TIMESLIPS Corporation. Call 
us for a free demo disk, and 
ask about the entire family of 
optional Timeslips II products 
that help make the most of 
all your time. A network 
version. A utility to link 
Timeslips II with most popular 
accounting software. And another 
that captures expense records from 
office copiers, telephone accounting 
systems, and other time and expense 
tracking systems. 


more. So youcankeep time into 


a close eye on every 
minute you spend, and every dollar 
you have coming to you. 


IMESLIPS © 1990 TIMESLIPS Corporation, 239 Western Avenue, Essex, MA 01929 
Timeslips Ill is a registered trademark of TIMESLIPS i 


Corporation. 
SYSTEM REQUIREMENTS: PC—IBM PC, XT, PS/2, PS/1, or compatible, 384K RAM, DOS 2.1 or higher, hard disk. Macintosh —Systems Tools 6.0.2. 
Supports MultiFinder. Operates on a Mac Plus or higher with IMbyte. Hard disk is recommended. 


Don’t wait. Call today. And see just 
how powerful low-priced time and 
billing software can be. 


Call 1-800-338-5314 
(508-768-6100 in MA) or Fax 508-768-7660. 
In Canada call 1-800-359-3343. 


Timeslips II time and time again. 
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You'll Have Partner 
Global Private Banking. 


A very strong partner. We're part of the worldwide National Westminster Bank Group. 
One of the largest banks in the world, and with over 300 years’ experience. 
We deliver a full private banking service designed to provide protection, manage- 
ment and enhancement of your assets. With utmost security and confidentiality. 
We have offices in key offshore financial centers, providing successful people like you 
with unsurpassed professional and personalized service. : 
For more information, call our head office in the Bahamas (809) 326-0404 and 
ask for Bob Mitchell, or contact the office listed below, nearest you. You'll appreciate 
having a private banking partner, with the financial strength of NatWest. 


« NatWest International Trust Corporation 


BAHAMAS: (809) 326-0404 CAYMAN: (809) 947-4777 GIBRALTAR: (350) 72676 GUERNSEY: (0481) 726101 
ISLE OF MAN: (0624) 632222 JERSEY: (0534) 282345 SWITZERLAND: (021) 653 29 27 URUGUAY: (5982) 606197 
Other Group Companies: British Virgin Islands, Liechtenstein, Panama, Turks & Caicos, U.S. Virgin Islands. 


DON’T HOLD YOuR CLIENT 


WHY WAIT TO COMPLY WITH THE 
1990 CORPORATION BUSINESS ACT? 


Empire Corporate Kit Company is your 
ONLY source for Corporate 

Kits that comply with 
the new Corporate 
Statutes effective 
July 1, 1990. 


We have sep- 
arate Florida 
Editions for: 

e PROFIT 

e NON PROFIT 
e PROFESSIONAL ASSOCIATION 
e LIMITED LIABILITY KITS 

and separate editions 

for state of: NY, NJ, 

TX, DC, CT, & GA. 


$45.00 


ORDERED TODAY - SHIPPED TODAY...NO EXCUSES 


EVER! ALL ORDERS ARE MANUFACTURED ON THE DAY OF ORDER, MOST ARE IN YOUR OFFICE 
» THE NEXT DAY. AT EMPIRE CORPORATE KIT, SUPPLIES ARE OUR ONLY BUSINESS. 


Special Services Same Day 


QUICK RESERVATION™ Name Reservation for 60 days pending filing. 


QUICK FILE™ We pick-up and hand file your articles with the Secretary of State. 
QUICK STAND™ Certificate of Good Standing or Certificate Under Seal. 
QUICK CORP™ We prepare and file Articles of Incorporation usually within 2 hours, 


always the same day. 


Features...No One Even Comes Close 


Checklist, Instructions, Work Sheets, 8 Tab Dividers, Stock Transfer Ledger, SPECIAL FORMS FOR — Power of Attorney, Special Power 
25% Rag Minutes, 21 Certificates, Padded Binder, Slip Box, Written of Attorney. 


Statements to Organize in Lieu of Minutes, Typewriter Spaced. NOTICES AND WAIVER FOR — Shareholders, Directors, 
AGREEMENTS FOR — Buy-Sell, Independent Contractor, Employment and Officers, Shareholder Proxy. 


Stock Subscription. __ FEDERAL AND FLORIDA FORMS — Application for Sales 
PLANS FOR — indemnification of Officers and Directors, Death Benefit, and Use Tax, Application for Employer ID Number, Pre- 


IRC Election 248, .d Corporation formeriy Sub ye Medical Plan, Voting printed Envelopes for both applications, Election by Small 


Trust. Business Corporation (Form 2553), State of Unemployment 
MEETING MINUTES — Shareholders, Directors, Annual Shareholders. Status Application. 


MIAMI NATIONWIDE TALLAHASSEE 
(305) 541-3694 1-800-432-3028 (904) 224-4409 


EMPIRE CORPORATE KIT COMPANY 


LEADER FOR OVER 15 YEARS 
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Be careful. A 
step in the wrong di- 


rection can prove 


rather costly. 

Thats why we 
Lawyers Mutual Insurance Company. 
The insurance company emial by The Florida Ba. be 
its members. Consider these strong arguments: e Competi- 
tive cost ® Deductible applied only to indemnity not claims 
expenses ® Face amount Gamal by 25% for claims 


expense ® Prior acts coverage bd Grecit for claims free 


members ® Policyholders elect board of directors 


LOOK BEFORE You LEA 


© Owned by you our 
through all market 
© Endorsed 
by The Florida Bar. 

PLMIC has a strong case. The decision rests in your 
hands. You can choose a company with policies and pricing 
designed to meet the needs of others. Or. you can select an 
insurance company created expressly to meet you needs. 

So be careful out there, Choosing FLMIC for your 


professional biability msurance 1S a step m the right 
direction. 


MUTUAL INSURANCE COMPANY 


For more information or to apply call 1-800-633-6458 or 904-221-1505 or write to us at: Florida Lawye rs Mutual 
Insurance Company, The Florida Bar Building. 650 Apalachee Plowy. Tallahassee. FL 32399-2300 
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Another Thought on 
Uninsured Motorist Coverage 

As a plaintiff’s personal injury attorney, 
I read with interest the article by Ronald 
E. Bush entitled: ‘‘The Florida Legisla- 
ture’s Revolving Door: Uninsured 
Motorist Coverage,” in the October 1990 
issue. Mr. Bush gave a well-written synop- 
sis of the historical vagaries of the Florida 
Legislature concerning uninsured motorist 
coverage. 

One additional thing might be said 
concerning the search for uninsured motor- 
ist coverage. Neither the Bayles nor Shelby 
Mutual cases addresses the language of the 
contract issued to or insuring the injured 
plaintiff. 

A summary judgment in a case which I 
recently handled at the trial level is cur- 
rently on appeal to the Third District Court 
of Appeal where the main issue is whether 
the contract language expands coverage 
beyond the bare bones requirement of the 
UM statute. In the case currently under 
appeal, the insurance policy defines an 
uninsured motor vehicle as one ‘‘to which 
a bodily injury liability bond or policy 
applies at the time of the accident, but its 
limit for bodily injury liability is not 
enough to pay the full amount the covered 
person is legally entitled to recover as 
damages.”’ It should be noted that Florida 
Statute §627.727(3) states that the statu- 
tory definition of uninsured-motor vehicle 
is “‘subject to the terms and conditions 
of” the uninsured motorist coverage. 

There is well-settled Florida case law 
in support of the contention that F.S. 
§627.727 is only intended to impose the 
minimum requirements for UM coverage 
and that those minimum requirements may 
be expanded by insurers with the use of 
clear and unambiguous provisions in an 
insurance policy. Fischer v. State Farm 
Mutual Auto Insurance Company, 495 
So.2d 909, 911 (Fla. 3d DCA 1986); 
Golphin v. The Home Indemnity Com- 
pany, 284 So.2d 442, 444 (Fla. lst DCA 
1973); Insurance Company of North Amer- 
ica v. Strauss, 231 So.2d 548, 549 (Fla. 
2d DCA 1970); see also Carguillo v. State 
Farm Mutual Automobile Insurance Com- 
pany, 529 So.2d 276, 278 (Fla. 1988). 

When confronted with the various per- 


mutations presented in Mr. Bush’s article, 
I would urge all practitioners to carefully 
review the policy language of the unin- 
sured motorist policy. More often than 
not, you are apt to find a more liberal 
interpretation of the coverage than that 
provided for in the statute. 


Lars A. LUNDEEN 
Miami 


Author Responds 

Mr. Lundeen’s observations concerning 
an insurance company’s ability to provide 
broader uninsured motorist coverage than 
required by statute are absolutely correct. 
The ability of an insurance carrier to 
expand uninsured motorist coverage be- 
yond the minimum coverage required by 
statute is addressed in the final sentence 
of footnote 16 of my article, which reads, 
“Prior to relying on either the Marquez 
or Shelby decisions, one should always 
carefully review the subject policy.” 

This issue has been resolved by the 
Florida Supreme Court in the October 18, 
1990, decision, Universal Underwriters 
Insurance Company v. Morrison, ___ 
So.2d __, 15 FLW S552 (Fla. 1990). In 
the Morrison case the Florida Supreme 
Court ruled that the uninsured motorist 
statute sets forth only the minimum unin- 
sured motorist protection which must be 
offered to purchasers of automobile liabil- 
ity insurance. However, the uninsured mo- 
torist statute does not preclude insurance 
companies from offering greater coverage 
than that required by statute. 

Mr. Lundeen should be commended on 
his well-reasoned approach to analyzing 
the uninsured motorist statute. As stated 
in footnote 16 of my article, I would join 
Mr. Lundeen in urging all practitioners to 
review carefully the language contained 
in the uninsured motorist provisions of 
their clients’ policies. 


RONALD E. BusH 
Tampa 


Praises Bar’s Lawyer 
Referral Service 

I have intended to write for some time 
regarding the excellent article in the April 


1990 issue on The Florida Bar Lawyer 
Referral Service in John Harkness’ Execu- 
tive Directions column. This service has 
been an excellent feeder to my practice 
and that of my brother’s, and we appreci- 
ate all referrals sent to our office. We have 
had some cases that have worked out 
rather well and hope to have future refer- 
tals from the LRS. 

This is an excellent source of new client 
business and I think a very successful way 
of dealing with public confusion as to 
whom to contact regarding an attorney. I 
highly commend this program and hope 
that the Bar will always retain it as a 
resource for the public to use when they 
need counsel or the assistance of counsel 
to take their case. 

As I look at the Yellow Pages of our 
phone book, and if I were a member of the 
public trying to select an attorney, I would 
have a very difficult time knowing what 
to do because of the nature of the advertis- 
ing in the Yellow Pages. Sometimes I 
wish we could go back to just the old 
listing of names and numbers and letting 
the attorneys build a reputation in the 
communities and obtain referrals from 
friends and other professional referrals 
such as this referral service. But, with the 
advent of advertising and further legalized 
commercial speech in our profession. I 
suppose that we must accept the changes 
of the times, but I am hopeful that the Bar 
will find reasonable regulations to curb 
excesses in this area. 

The bottom line is that we are very 
appreciative of all referrals made to our 
office and have had several referrals which 
led into other cases, and we have been 
very pleased to remit our referral fee to the 
Bar. Though this letter is belated, I feel 
that The Florida Bar and Jayne Carroll 
(LRS director) need positive comments 
from people, especially when the Bar has 
good programs. All too often people criti- 
cize things and the Bar doesn’t hear 
positive comments. I truly believe that 
LRS is a good method of obtaining good 
business, good referrals and clearing up 
public confusion in the Yellow Pages. 


Haro F. PEEK, Jr. 
Valparaiso 
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ust before starting a trial, a 
judge announced in open court 
that the previous evening, as 
the judge was starting dinner, 

the attorney for the plaintiff appeared and 
offered the judge $5,000 to decide the case 
for the plaintiff. As the judge was finish- 
ing dinner, the attorney for the defendant 
appeared and offered the judge $10,000 to 
decide the case for the defendant. The 
judge then indicated that in order to avoid 
any appearance of impropriety, $5,000 
would be returned to the defendant and the 
case would be decided on its merits. 

In Florida, we select all of our appellate 
judges on the merits. Our trial judges, 
although still subject to judicial elections, 
are selected on merit if a vacancy occurs 
on the trial bench due to either death, 
resignation, or the creation of a new 
judgeship by the legislature. The Board of 
Governors of The Florida Bar supports 
merit selection for all judges. The Ameri- 
can Judicature Society has just launched a 
$1 million effort to promote merit selec- 
tion of judges nationwide, because it 
thinks it will produce a higher quality of 
judiciary. At last count, approximately 33 
states plus the District of Columbia have 
adopted a form of merit selection. This 
trend will continue. Thus, I think we need 
to focus on the judicial nominating com- 
mission process as it affects Florida. 


Constitutional and 
Legislative Background 

There is not a lot to look at. Read Art. 
V §§11 and 20 of the Florida Constitution 
and F.S. §43.29. The statute essentially 
tracks §20, which provides that each JNC 
shall be composed of three lawyer mem- 
bers appointed by the Board of Governors 
of The Florida Bar, three persons ap- 
pointed by the governor, and three persons 
who are not lawyers and who are selected 
and appointed by a majority vote of the 
other six members of each commission. 
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$5,000 from the Plaintiff 
and $10,000 from the Defendant 


by James Fox Miller 


The governor has the option of either 
appointing lawyers or nonlawyers, which 
means that a particular commission may 
have as few as three lawyers or as many 
as six lawyers. There is no requirement 
that a majority of the commission mem- 
bers have a legal background or that the 
chair of the commission be a lawyer. 
There are 26 commissions: A Supreme 
Court, five district courts of appeal, and 
20 judicial circuits which cover all trial 
courts within each circuit. 

A JNC selects no fewer than three 
nominees from the applicants, certifies 
them to the governor in alphabetical order, 
without preference, and the governor is 
constitutionally mandated to appoint one 
of those nominees to the bench. It sounds 
simple enough. There are a few other 
rules, but they are not relevant to this 
discussion. 

The merit selection process is designed 
to eliminate partisan politics. Those who 
support the process point to the fact that 
the role of legal professionals is maxi- 
mized, which is preferred because 
presumably the professionals are best able 


to evaluate the qualifications of potential 
judges. On the other hand, those who 
oppose the. process claim that far from 
taking politics out of the system, merit 
plans are engendering an even more hei- 
nous and sub rosa process of bar and 
bench politics hidden from the public. 
Thus, these politics are even more destruc- 
tive than the political machinations 
discussed in a previous President’s Page. 
For example, there are purported instances 
of arm-twisting by commissioners for ap- 
plicants to change political parties. If that 
is true, it must stop. 

The merit selection process is designed 

to attract the most competent applicants 
and to produce the best judges. It is 
intended to eliminate ‘‘mediocrity,’ a 
thought which I wish there were more 
room in this column to develop. Suffice it 
to quote law professor Maurice Rosenberg 
who wrote as follows: 
A judge need not be vicious, corrupt, or witless 
to be a menace in office. Mediocrity can be in 
the long run as bad a pollutant as venality, for 
it dampens opposition and is more likely to be 
tolerated. Judicial office today demands the 
best possible [persons], not those of merely 
average ability who were gray and undistin- 
guished as lawyers and who will be just as drab 
as judges. 

Most of the JNC’s are doing beautifully. 
The best people apply, the best people are 
recommended to the governor, and then 
whomever the governor chooses will be a 
qualified judge. However, in Florida, we 
really have two states. We have the busy 
commissions in the populous counties, 
which are almost always in session and 
receive numerous applications. In the less 
populous areas, commissions may only 
meet once a year or less, with many fewer 
applicants. Generally, the JNC’s function 
much better in the less populous counties. 

Although the process is very good in 
most areas, any process can be improved. 
In some areas, a lot of improvement is 
needed. 


Someone once 
defined a judge as 
a lawyer who is a 

friend of the 
governor. What 
we have to avoid 
is defining a judge 
as a lawyer who ts 
a friend of a JNC 
member 


Ah, But How Big Is Syracuse? 

A 45-year-old confirmed bachelor goes 
to Atlantic City for the weekend, and after 
two days returns to work, informing his 
partner that he has met a wonderful 
woman from Syracuse and he is getting 
married the next weekend. The partner 
tries to slow down his friend and tells him 
that he should not be hasty. After all, he 
has been a confirmed bachelor all of his 
life and he could not possibly know 
enough about this person he intends to 
marry after only two days. Fortunately, the 
partner says that he knows someone in 
Syracuse and that he wants to check out 
his friend’s intended. The friend agrees to 
wait an extra week but then insists that he 
is going to get married no matter what. 
After a few days, the partner goes back 
with his head hanging low and indicates 
that, unfortunately, he has checked with 
his contacts in Syracuse, and that this lady 
whom his friend wants to marry has been 
involved with every man in Syracuse. 
Thinking for just a moment, the friend 
shrugs his shoulders and responds ‘‘ Yeah, 
but how big is Syracuse?” 

How much do we know about the 
commissioners we appoint to qualify judi- 
cial applicants? These commissioners are 
central to any merit plan, yet we know 
little about them. The process cannot be 
any better than the people who are in it. 


Just as whatever comes out of the pipeline 
cannot be any better than what goes into 
the pipeline, the constituency of the JNC’s 
is, in essence, the pipeline. That pipeline 
must be pristine. That is why I was 
opposed to the selection of the wife of a 
powerful sheriff by one commission; and 
that is why I was opposed to Governor 
Martinez’ appointment of his wife’s 
brother to another JNC. 

I intend no criticism of the individuals 
appointed. Assume for this discussion that 
each appointee was qualified. If they are 
unqualified, the situation is worse. But at 
best, there is an appearance of an impro- 
priety, and that is to be avoided as well. 
When the governor looks at names for 
judgeships, those names should not be 
coming from his brother-in-law or from 
the sheriff’s wife. The harm is that the 
process is supposed to be an arm’s-length 
one. 


The Board of Governors 
Appointments 

The board appoints three commission- 
ers. How is this done? I am confident 
most of our members have no idea. Re- 
member, some circuits have one member 
on the board and other circuits have multi- 
ple-member delegations. In a nutshell, the 
single member or the delegation from a 
circuit nominates a person, who is then 
voted on by the entire board. In a multiple- 
member delegation, that delegation cau- 
cuses and generally comes out with one 
name. Occasionally, very occasionally, 
there is a dispute and two names are put 
in nomination. There may be multiple 
applications, but unless an applicant is 
nominated on the floor of the board that 
person is not voted upon. Only those 
nominated are considered, and if only one 
name is offered, that name is always 
confirmed. The process actually works 
very well. It works very well because our 
membership has elected outstanding peo- 
ple to the Board of Governors. These 
board members, at least in the vast major- 
ity of instances, nominate very good 
people, who are then essentially automati- 
cally confirmed. The rationale is that the 
local board member or delegation cer- 
tainly knows the applicants better than 
anyone else on the Board of Governors 
no matter how much time is given to the 
evaluation process by other board mem- 
bers. This system works, and so why do I 
bother to write about it? In the vernacular, 
“Tf it ain’t broke, don’t fix it.”’ 

OK, it’s not broke, but the appointment 
process of our commissioners is too im- 
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Tenth Circuit R. Kent Lilly; Eleventh Circuit Patricia A. 
Seitz, Edward R. Blumberg, Sandy Karlan, Manuel A. 
Crespo, Dianne S. Smith, Alan T. Dimond, John W. 
Thornton, Jr., Robert M. Sondak, Stuart Z. Grossman, 
Joseph H. Serota, Scott L. Baena; Twelfth Circuit Edwin 
T. Mulock; Thirteenth Circuit Michael A. Fogarty, Donald 
A. Gifford, Thomas M. Gonzalez; Fourteenth Circuit C. 
Douglas Brown; Fifteenth Circuit Patrick J. Casey, 
Timothy W. Gaskill, H. Michael Easley; Sixteenth Circuit 
Alfred K. Frigola Seventeenth Circuit Michael J. 
McNerney, Roger H. Staley, Terrence Russell, Walter G. 
Campbell, Jr.; Eighteenth Circuit Thomas G. Freeman; 
Nineteenth Circuit George H. Moss II; Twentieth Circuit 
John A. Noland; Out-of-State William L. Guzzetti, Edwin 
Marger, Frederick J. Bosch; President YLD, Warren W. 
Lindsey; President-elect YLD, Robert C. Paimer Ill; 
Public Members, Wilhelmina L. Tribble, Theodore R. 
Struhi. 
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Oath of Admission 
To The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“I will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“T will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will empioy for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“I will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 


for lucre or malice. So help me God.” 


portant not to fine-tune. I want to know 
more about the nominees than I presently 
know. I want to know more about the 
remainder of the commission on which the 
nominee will sit to make sure there is 
racial and ethnic balance and that all parts 
of the community are represented. There- 
fore, I am asking the Board of Governors 
to review the manner in which we make 
our appointments to the JNC’s. Many feel 
that it is the prerogative of the elected 
board members to select the commission- 
ers for their circuit or district without 
interference. I want to change the system 
a little. 

When the Board of Governors makes 
an appointment on a statewide basis to the 
Judicial Qualifications Committee or to 
the Board of Bar Examiners, for example, 
we set up a screening committee to look 
at the resumes of all applicants and to 
make recommendations to the full board. 
There names generally come out of the 
screening committee, but additional names 
can be placed in nomination from the 
floor. We then vote on all those nomina- 
tions. I ask the Board of Governors to 
consider a screening committee on all JNC 
nominations. That committee could be 
appointed by the president, as are all other 
board committees, or the screening com- 
mittee could be the Executive Committee, 
which includes members named by the 
board. That screening committee should 
review the nomination by the local board 
member(s), applying criteria which will 
be developed. If there are no reservations, 
that nomination will come to the floor of 
the board and will, no doubt, be approved. 
If there are reservations, then they need to 
be resolved or a new nomination sought. 


The Governor’s Appointments 

What criteria does the governor use? I 
do not know. Unfortunately, often the 
perception has been that the appointments 
have been political paybacks. Hopefully, 
Governor Chiles will avoid this percep- 
tion. 

Both the Board of Governors and the 
governor must make sure that their six 
appointees use appropriate criteria in se- 
lecting their three appointees. There is too 
much opportunity for abuse of power. JNC 
members do not sit as ‘“‘king or queen 
makers.’” Someone once defined a judge 
as a lawyer who is a friend of the gover- 
nor. What we have to avoid is defining a 
judge as a lawyer who is a friend of a JNC 
member. 

It is important that we know something 
more about our commissioners than we 
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know. If our judges should not belong to 
restricted clubs, should our JNC commis- 
sioners belong to restricted clubs? I think 
not. If our judges have to be independent, 
our commissioners should be equally inde- 
pendent. 

To make the system better and to avoid 
even the appearance of an impropriety, I 
make the following suggestions: 
¢ That the Board of Governors fine-tune 
its appointment process to the JNC’s. 
¢ That the Board of Governors and the 
governor strive to achieve an appropriate 
mix on all JNC’s. 
¢ That the three Board of Governors ap- 
pointees and the three gubernatorial 
appointees be sensitized to the importance 
of the three appointments they are to make 
to complete the commission. A workshop 
should be conducted for these six appoint- 
ees before they make appointments. 
¢ That from time to time the work of each 
JNC should beevaluated. We also need to 
determine whether a rule change is in 
order requiring a majority of the commis- 
sioners to be lawyers and/or requiring that 
the chair of the commission be a lawyer. 
¢ That each commission have a staff 
person available to assist with its work. 
This staff person would conduct whatever 
orientation sessions are necessary to train 
the commissioners, be available to assist 
the commissioners with between-meeting 
training, and help with preparation for the 
working meetings. 
¢ That The Florida Bar take the necessary 
steps, if possible, to apply its disciplinary 
rules to the lawyer members who serve 
on JNC’s and abuse their position. 
¢ That we determine what sanctions, if 
any can be brought against both lawyer 
and nonlawyer commissioners who violate 
the law or abuse their position. 

I have not completely worked through 
the role, if any, of commissioners in 
recruiting qualified candidates to apply. 
Again, I have ambivalent feelings. I am 
not even sure of what the guidelines for 
the evaluation and selection of commis- 
sioners and judicial candidates should be, 
but I think we need to go to work to 
establish such guidelines, because they are 
necessary. 

Merit selection is not going away. It is 
the system of the future. I invite our 
membership to send me their suggestions 
on how to improve our JNC’s. It is 
essential for all of us as lawyers and as 
citizens that this case be decided on its 
merits. The Florida Bar must take the lead 
in whatever rules and legislation are neces- 
sary to achieve this end) 
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avoid 
costly construction claims? 


Hill International can 


Major construction projects carry major 
risks. And with the stakes so high, more 
and more attorneys are making Hill 
International part of their clients’ claims 
management strategy. 

As the recognized world leader in con- 
struction claims analysis and expert witness 
testimony, we have both the experts 
and the experience you need to pro- 
tect your client. 


Having helped resolve thousands of 
claims valued at more than $22 billion, we 
are uniquely prepared to help you identify 
the issues and prove liability, negligence, 
delay and damages. 

Face facts: construction claims are the rule, 
rather than the exception. For more infor- 
mation about our multi-disciplinary 
approach to risk management, call Ed 

Berman, Vice Presi- 


Both in and out of Hill International, inc. dent, Florida office, 


the courtroom. 


A HILL GROUP Company 


at (407) 471-8027. 


1818 S. Australian Ave., Suite 245, W. Palm Beach, FL 33409 © (407) 471-8027/Offices Worldwide 
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ore than 40 years ago Chief 
Justice Terrell stated the 
purpose of the newly- 
organized Florida Bar: 
*‘To inculcate in its members the princi- 
ples of duty and service to the public, to 
improve the administration of justice, and 
to advance the science of jurisprudence.’””! 
This special issue of the Journal shows 
that members of the Bar take this charge 
to heart, and are willing to work together 
to heighten our sense of duty to the courts, 
our fellow lawyers, and the public. 

Dade County Judge May Cain first 
brought the idea of a special ethics issue 
to the Journal Editorial Board a year ago 
this month. The board expressed enthusi- 
asm for the idea, but questioned whether 
the topic was too broad to handle; that is, 
whether the subject could be approached 
on a practical plane, with articles devel- 
oped that would be useful to Florida’s 
practicing lawyers. 

In the following months Judge Cain, 
Bill Cain, and Editorial Board member 
Bill Snihur worked with staff to develop a 
detailed outline of topics to cover. They 
also contacted each of our section editors, 
inviting them to commission and submit 
an ethics-related article of interest to those 
practicing within their areas of concentra- 
tion. 

The lead articles each were reviewed for 
content and style by a subcommittee of the 
Editorial Board composed of John Brady 
of Jacksonville, Ralph DeMeo of Tallahas- 
see, Tammy Fields of West Palm Beach, 
Gary Gaffney of Plantation, Lawrence 
Keefe of Tampa, Ivan Reich of Miami, 
Clifford Shepard of Orlando, and John 
Trevena of Largo. Double-checking cita- 
tions to the Rules Regulating The Florida 
Bar were Tony Boggs, director of our 
Lawyer Regulation Department, and staff 
ethics counsel Tim Chinaris and Lili Quin- 
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DIRECTIONS 


Promoting Ethical Practice: The 
Primary Mission of The Florida Bar 


by John F. Harkness, Jr. 


tiliani. Tallahassee artist Joe McFadden 
worked with staff artist Judy Nable on 
illustrations. 

The result of this collaboration is the 
package that follows. The editors have 
arranged the presentation into three parts: 
a historical perspective, a look at the 
grievance process, and ethical issues aris- 
ing in day-to-day practice. I hope that as 
you thumb through this issue you find 
something of interest, as well as some- 
thing you will be able to use in your work. 
If you are not in the habit of keeping the 
Journal for later reference, I hope also you 
will make an exception to that practice this 
month. 

Several of the articles should be of 
interest to almost all our members. Any- 
one aware that the majority of his or her 
Bar dues is spent supporting our lawyer 
regulation systern should be interested in 
learning more about that system, for exam 
ple, and we have included three excellent 
looks at the process. Former Bar discipli- 


nary counsel Jack Weiss’ ‘‘Learning 
Grievance Procedures the Easy Way,’ 
former Bar counsel Richard Greenberg’s 
“‘Nipping Grievances in the Bud,” and 
Diane Marger Moore’s look at the proce- 
dural revisions ordered by the Supreme 
Court last year should each prove educa- 
tional to many of our members. The 
General Practice Section’s details of han- 
dling a deceased or incapacitated 
lawyer’s practice as an appointed inven- 
tory attorney also should prove widely 
interesting, as should “‘A Practical Ap- 
proach to Trust Account Administration,” 
written by the staff of the Bar’s Law 
Office Management Advisory Service. 

I also found interesting Bob Jarvis’ 
“Back to the Future: The History of Legal 
Ethics in Florida.’ Professor Jarvis tracks 
our Rules of Professional Conduct from 
their origin to the present day, where 
Judge David Gersten of the Third District 
Court of Appeal picks up with his recom- 
mendation for a new, more highly- 
developed code. 

Most of our substantive law sections 
also devoted their pages this month to 
ethical issues which frequently arise in the 
context of their members’ specialized prac- 
tice. Among the section columns this 
month you will find questions of ethics 
discussed in the areas of environmental 
law, family law, trust law, and tax law. 

It is with some pride that the Editorial 
Board presents this special issue on ethics. 
I believe the joint staff and volunteer effort 
demonstrates that The Florida Bar as an 
organization and Florida lawyers as indi- 
viduals continue to keep in mind that 
promoting ethical practice is our primary 
mission.1J 


! Petition of Florida State Bar Association, 40 
So.2d 902 (Fla. 1949). 
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chérz [L] |1.tosalute with shouts of congratulation. 


At CIS and CSC, we like to celebrate. 


One good thing deserves another. At CIS we are proud to celebrate 
the merger of CIS of Tallahassee, Fla. with CSC of Wilmington, Del., 
to form a bigger — and even better — new corporation information and 
services company. By combining the best of both organizations we'll be 
able to provide you with even faster, more thorough service. You'll still 
receive the same quality, personalized service you've come to expect, 
but now with the added resources of our Delaware connection. So 
next time you're looking for an excuse to celebrate, think of a good 


reason instead and call CSC or CIS. 


csc cis 
Corporation Service Company Corporation Information Services, Inc. 
1013 Centre Road Wilmington Delaware 19805 502 E. Park Ave. Tallahassee Florida 32301 


3029980595 8004419975 302998 7078 fax 904 2229171 8003428086 904 222 0393 fax 
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Doyouknow 
what todo? 


1. Give money to The Florida Bar Children’s Fund. 
Donations have ranged from $5 to $500. 


2. Give your time to protect the rights of children ... 
as counsel, as guardian ad litem. 


3. Support legislation and funding for early investment 
in children. Write for a copy of The Florida Bar 
Legislative Recommendations for Children. Support 
candidates who support those recommendations. 


4. Support a Children’s Service Council in your com- 
munity. Support a family court division within the 
circuit court. Make sure your law firm or organization 
has policies that recognize children’s needs. 


Thenjustdoit! 


Questions? Contact The Florida 
Bar Commission for Children, The 
Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300, phone 
(904) 561-5600, fax (904) 222-3729 
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See NO 
Hear No... 


Ethics and the Practice of Law 


f all the dreaded letters received in one’s lifetime, the envelopes that 
cause the most trepidation on the part of the recipient are a letter from 
your local draft board in a time of war, a letter from the Internal 

Revenue Service, and, if you are a lawyer, a letter from The Florida Bar marked 

“Confidential.” 

As to number one, pack your toothbrush. As to number two, get a good 
accountant. As to number three, the privilege to practice our profession demands 
ethical conduct. During practice many questions arise, with answers not readily 
apparent. It is the hope of the guest editors that this special issue of The Florida 
Bar Journal will dispel the mystique surrounding ethics and subsequent grievance 
matters which may arise. 

Some say the profession of law has changed into the business of law. This 
metamorphosis has resulted in public accusation that lawyers engage in crass 
commercial enterprise rather than strict adherence to a code of professional 
responsibility. 

With that in mind, we hereby hope to reiterate that which motivated lawyers 
from the days of English Common Law, through the time when Florida was a 
territory, to the present. For our heritage as the defenders of justice demands no 
less than it did in days gone by. We, therefore, in the four corners of this 
publication, provide the history, an overview of the grievance mechanism, daily 
problems and solutions, and questions and answers to reaffirm a moral code which 
has been sacred to our profession. 


The Guest Editors... 
Dade County Judge May L. Cain is 
married to attorney William J. Snihur, Jr. 
Attorney William A. Cain is Judge Cain's 
father, who practiced law with her, before 
her appointment to the bench in January 
1990. All three presently serve as members 
of the Editorial Board of The Florida Bar 
Journal and News. Judge Cain is past 
chairperson of the Editorial Board and 
served as co-guest 
editor with William A. 
Cain of the May 1989 
special issue of the 
Journal “Appellate 
Practice: Setting the 
Record Straight” 
Judge Cain re- 
ceived her B.A. in Eng- 
lish from North- 


western University and her J.D. from DePaul 
University College of Law. She attended the 
University of Miami School of Law as a 
visiting student. She serves on the General 
Practice Section Executive Council and the 
Family Law Section Rules Committee. 
William J. Snihur, Jr., practices with 
Litman, Muchnick, Wasserman & Hartman, 
Hollywood, in the area of civil trial and 
— practice. He received his B.B.A. 
from the University of 
Miami and J.D. from 
' the UM School of 
Law. He is a lecturer 


William A. Cain is 
engaged in general 
trial and appellate 


practice in North Miami Beach. He serves 
on the General Practice Section Executive 
Council and was vice chairman of Grievance 
Committee “C” of The Florida Bar. He 
served on “inquiry” for the Illinois Bar, the 
Illinois equivalent of a grievance commitiee. 
He received his LL.B. from DePaul Univer- 
sity and his J.D. from DePaul University 
College of Law. He was an adjunct profes- 
sor in the trial advocacy program at the 
University of Miami 
School of Law for a 
decade. He is li- 
censed to practice 
law in Illinois and Flor- 
ida and the Trial Bar 
of the U.S. District 
Court for the South- 
ern District of Florida. 
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Back the Future 


The History of Legal Ethics in Florida 


by Robert M. Jarvis 


Ithough all Florida lawyers are familiar with the Rules of Professional 
Conduct, few know the history of the rules.1 
When Florida became a possession of the United States in 1821, 

Congress delegated legislative responsibility for the territory to a 
council composed of 13 citizens. Recognizing the important role lawyers would play 
in the new territory, the council, at its first session in 1822, passed an act forbidding 
anyone from practicing law within the territory until they obtained a license from the 
governor or one of the judges of the superior courts. It further provided that upon 
receiving an application for a license, the governor, the judge, or two practitioners 
were to examine the applicant’s professional qualifications and moral character. 

Several other provisions of note were contained in the act. First, persons convicted 
of perjury, bribery, corruption, or any other infamous crime were made ineligible for 
admission. Second, applicants admitted to practice in another jurisdiction were 
excused from having to take the examination. Third, attorneys who failed to forward 
money collected on behalf of a client were made liable in an action at law and subject 
to a five-percent penalty for each month that the client’s funds were detained. 

A new act, reenacting most of the 1822 Act, was passed on November 10, 1828. 
It contained five significant departures from the old act: 1) The power to admit 
attorneys was made the exclusive prerogative of the superior courts; 2) all applicants 
were required to undergo an examination; 3) applicants had to be at least 21 years 
old; 4) each person was declared to have the right to proceed pro se and plead their 
own case; and 5) lawyers who failed to account for client funds were to be stricken 
from the roll of attorneys. One year later, the act was amended to permit Georgia and 
Alabama attorneys to be admitted without examination. 

It was against this background that Florida became a state on March 3, 1845. Upon ; 
entering the Union, the judicial power of the state was transferred from the territorial f: 
courts to the Florida Supreme Court and the circuit courts. Consistent with prior 
practice, persons wishing to be admitted to the practice of law were required to file 
an application with one of the judges of the circuit courts, provide evidence of having 
3 good moral character, be at least 21 years of age, and pass an examination 
demonstrating professional fitness. 

7 Following the end of the Civil War in April 1865, Florida was required to draft a 
new constitution as a condition for being readmitted to the Union. The resulting 
document, known as the ‘‘Carpetbag Constitution,’ extended to attorneys from all 
states the right to be admitted in Florida without examination. This provision was 
particularly important to the ‘‘carpetbaggers” who had taken control of Florida, 
because many of them had been lawyers in the North prior to the war. When they 
subsequently left the state following the end of Reconstruction, the nationwide 
reciprocity provision was rescinded. 

In 1869, the Florida Supreme Court declared that the power to promulgate rules 
regulating the admission of attorneys rested solely with the legislature. However, in 
1889, the court held that it had the inherent power to admit to practice any individual 
it considered qualified, even if the applicant did not possess all of the qualifications 
prescribed by law.3 
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Florida’s first disbarment statute was 
not passed until 1895. Circuit judges pos- 
sessing knowledge of a lawyer’s dishonest 
conduct, immorality, crime, deceit, or 
drunkenness were required to direct the 
state attorney to file a motion for disbar- 
ment. If disbarment was ordered, the ac- 
cused had the right to appeal to the Florida 
Supreme Court. 

Two years later, the Florida Legislature 
took the highly progressive step of creat- 
ing a board of legal examiners. As envi- 
sioned, the board would have had com- 
plete control over the attorney admissions 
process. Due to a technical defect in the 
implementing legislation, however, the 
board never came into existence.* 

Finally, in 1899, the Florida Legislature 
made two changes in the admissions proc- 
ess. Previously, the bar examination could 
be administered either by a circuit court 
judge or two members of the bar. Under 
the new law, the examination had to be 
conducted by a judge and two members 
of the bar. The law also changed the nature 
of the license awarded to successful appli- 
cants. Whereas under the old law the 
licensee received a certificate of admission 
“in the several courts of the state,’ the 
new law restricted the licensee to “‘prac- 
tice in the several circuit and inferior 
courts of the state.’ As a result, the 
Florida Supreme Court began authorizing 
lawyers to appear before it upon motion. 


Ethics in Florida 
From 1900 to 1950 

In 1901, the Florida Legislature passed 
three laws designed to upgrade the ethics 
of the legal profession. These laws pre- 
vented lawyers from serving as sureties 
on certain bonds, prohibited judges from 
forming partnerships with the prosecuting 
attorneys who appeared before them, and 
waived the bar examination requirement 
for certain iaw school graduates. 

In December 1906, the members of the 
Jacksonville Bar Association voted to con- 
vene a gathering to discuss the merits of 
forming a statewide bar association. Two 
months later, 53 lawyers representing 
eight different local bar associations gath- 
ered in Jacksonville. Out of this meeting 
grew the Florida State Bar Association, 
which held its first annual meeting in 
Atlantic Beach June 25-26, 1908. During 
the convention, a code of ethics drafted 
by the Committee on Legal Education was 
placed before the delegates. Although the 
code was not adopted, substantial debate 
was held on the duty of lawyers to provide 
free counsel to indigent prisoners, the 
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propriety of attorneys defending persons 
known or believed to be guilty, and the 
aitorney’s use of technical defenses to 
defeat meritorious claims. 

In 1911, the Florida Legislature reinsti- 
tuted a portion of the nationwide recipro- 
city that had existed under the “‘Carpetbag 
Constitution.’ Under the new statute, at- 
torneys who had been in practice for at 
least five years could be admitted without 
examination if their state extended the 
same privilege to Florida lawyers. Law- 
yers from jurisdictions not extending reci- 
procity could be admitted at the discretion 
of the Florida Supreme Court if they had 
been in practice for at least 10 years. In 
either event, only the examination re- 
quirement was waived; applicants still had 
to prove that they were of good moral 
character. 

A second stab at creating a board of law 
examiners was taken by the Florida Legis- 
lature in 1925. Avoiding the problem that 
the previous board had encountered, the 
law directed the board to regulate admis- 
sions subject to such requirements as 
might be imposed by the Supreme Court. 
As part of its duties, the board was author- 
ized to prescribe rules of professional 
conduct and hear complaints or violations 
of the rules or any conduct amounting to 
‘fraud, deceit, immorality, or sharp prac- 
tices.’ Additionally, it became a penal 
offense for anyone who was not licensed 
to practice law in Florida. 

The 1908 Canons of Professional Ethics 
of the American Bar Association were 
adopted in 1934. Two years later, the 
Florida Supreme Court followed suit and 
also adopted the canons.5 

During 1937, the Florida Legislature 
made it a penal offense for a suspended 
Florida attorney to directly or indirectly 
practice law, and for a Florida attorney to 
assist a disbarred or suspended attorney in 
the practice of law. 

In the following year, the Florida Su- 
preme Court issued a landmark opinion in 
which it refused to integrate The Florida 
Bar.© An integrated bar, also called a 
mandatory or unified bar, is a bar in which 
all attorneys in a given jurisdiction are 
required to belong to the state bar associa- 
tion. At the FSBA’s annual meeting in 
1936, the delegates asked that a set of 
integration rules be drafted. Subsequently, 
on February 24, 1937, the FSBA submit- 
ted a petition to the Supreme Court asking 
it to adopt the rules. The petition argued 
that integration would, among other 
things, facilitate the disciplining of unethi- 
cal lawyers. The Florida Supreme Court 


declined to adopt the rules in a unanimous 
opinion authored by Justice Terrell. While 
the court held that it had the power to 
regulate admissions, it concluded that its 
long habit of allowing the legislature to 
enact laws affecting the admissions proc- 
ess made it inappropriate for the court to 
prescribe any new requirements until the 
legislature withdrew from the field. 

Undaunted, the FSBA renewed its at- 
tempt to obtain an integrated bar in Sep- 
tember 1947. During that month, a bar 
integration ballot was sent to each of the 
2,700 members of the FSBA. The ballot 
asked members to indicate whether they 
favored integration, and explained that if 
integration did occur, every Florida lawyer 
would be required to pay annual dues of 
$5. Of the 1,631 ballots that were returned 
to the FSBA, 1,131 favored while 500 
opposed integration. 

Armed with these results, the FSBA 
filed a new petition with the Florida 
Supreme Court asking it to order integra- 
tion. On June 7, 1949, in an opinion again 
authored by Justice Terrell, the Florida 
Supreme Court granted the FSBA’s re- 
quest by a vote of 6-1.” 

In voting for integration, Justice Terrell 
made no attempt to reconcile his two 
decisions. Instead, the bulk of his new 
opinion reviewed the achievements of inte- 
grated bars in other states. This review led 
Justice Terrell to the belief that bar inte- 
gration would increase public confidence 
in the bar, enlarge professional conscious- 
ness, and energize the bar’s responsibility 
to the public. Although he expressed doubt 
that an integrated bar would rid the profes- 
sion of ‘“‘ethical anemics,’ a group he 
believed ‘‘should be screened out b[y] the 
law school,’ Justice Terrell decided that 
bar integration was necessary to ensure 
that “every member of the bar can share 
in its public and professional responsibil- 


ity.’ 


Ethics in Florida Since 1950 

Shortly after integration, the Bar began 
two programs that were to have a critical 
impact on the development of legal ethics 
in Florida. First, it established an ethics 
committee to render advisory opinions on 
matters involving legal ethics. Second, it 
began sponsoring institutes designed to 
keep Florida lawyers abreast of recent 
legal developments. 

During 1953, the Bar added to its labors 
by initiating a legal ethics s. minar series 
for law students. Because no law school 
in the state required its students to take a 
course on legal ethics, the Bar’s effort 
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WV In 1937 the Florida State Bar Association 
petitioned the Florida Supreme Court for 
integration, arguing that an integrated, or 

mandatory, bar would facilitate disciplining of 

unethical lawyers. The court waited until 1949 

to grant integration. Photo below is the Florida 

State Bar Association at the Miami Biltmore 

Hotel, 1937. 
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Photo donated to The Florida Bar by James A. Madigan 


A Although in 1911 the Florida Legislature 
reinstituted a portion of the nationwide 
reciprocity that had existed under the 
“Carpetbag Constitution,” applicants had to 
prove good moral character. Pictured above are 
members of the 1911 House of Representatives. 
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provided Florida’s law students with their 
only real means of obtaining practical 
advice on questions of legal ethics. 

The success of the Bar’s seminars led 
Dean Henry A. Fenn to institute manda- 
tory training in legal ethics at the Univer- 
sity of Florida College of Law in the fall 
of 1954. At the same time the University 
of Florida Law Review devoted an entire 
issue to legal ethics, noting in its preface 
that: “‘This issue . . . is to the best of our 
knowledge the first” to do so.? A short 
time later, the ABA gave its Award of 
Merit to The Florida Bar in recognition of 
its promotion of legal ethics. 


Mosi Significant Developments 
During the 1960’s 

In 1961, the Bar hired its first full-time 
legal education administrator, thereby com- 
pleting the transition from offering loosely- 
organized legal institutes to coordinating 
an extensive program of continuing legal 
education seminars. In the same year, the 
Florida Supreme Court ruled that it was 
not unethical for lawyers to incorporate 
their practices in order to gain favorable 
treatment under the federal income tax 
laws.!0 

In another development in 1964, the 
Florida Supreme Court enacted a student 
practice rule permitting supervised senior 
law students to defend indigent persons."! 
During the following year, it issued de- 
tailed procedures for the investigation and 
disciplining of persons engaged in the 
unlicensed practice of law.!2 

In 1966, the Supreme Court of Florida 
approved the creation of a Clients’ Secu- 
rity Fund.!3 The idea of creating a fund to 
reimburse clients cheated by dishonest 
lawyers had been under study in Florida 
since 1955 and had been approved at the 
Bar’s annual meeting in 1965. Since Janu- 
ary 1, 1967, the CSF has paid out over $4 
million in client reparations. 


Developments During 
the 1970’s 

The 1970’s witnessed further movement 
in the field of legal ethics, beginning with 
the Florida Supreme Court’s decision to 
repeal the outdated Canons of Professional 
Ethics and replace them, effective October 
1, 1970, with the ABA’s 1969 Model 
Code of Professional Responsibility.!4 In 
1973, the court repealed the equally out- 
dated Canons of Judicial Ethics and re- 
placed them with the ABA’s new Code of 
Judicial Conduct.!5 

In 1975, the Florida Supreme Court 
authorized lawyers to accept payment for 
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their fees by credit card!© and established 
the Florida designation plan to help lay 
people locate qualified attorneys.!? The 
designation plan soon was joined by a 
certification plan. 

The most significant development of 
the decade came in 1978, when the Su- 
preme Court established the nation’s first 
interest on trust accounts program, which 
allowed The Florida Bar Foundation to 
use interest from nominal or short-term 
trust deposits to support legal aid and 
improvements to the justice system.!8 Dur- 
ing its first year, the program raised $1 


1954 
In 1954 Dean Henry A. Fenn instituted 


mandatory legal ethics training at the 
University of Florida. 


million to fund a variety of pro bono 
programs; by 1989, the figure had in- 
creased to over $15 million. The success 
of Florida’s IOTA program has led many 
states to fashion their own IOTA pro- 
grams, and recently caused the Florida 
Supreme Court to make participation in 
the program mandatory for Florida law- 
yers.!9 


Developments During 
the 1980’s 

As a result of various changes made in 
1980, the portion of the bar exam dealing 
with legal ethics, which was previously 
drafted by the Florida Board of Bar Exam- 
iners, was replaced with the National Con- 
ference of Bar Examiners’ new Multistate 
Professional Responsibility Exam.?° In opt- 
ing for the MPRE, the Florida Supreme 
Court made it clear that successful com- 


pletion of the exam would not serve as a 
substitute for the board’s own inquiry into 
a candidate’s character and moral fitness. 
Its per curiam opinion explained: ‘In 
reference to the ethics portion of the Bar 
examination, we take this opportunity to 
emphasize that this examination is in- 
tended to be a test of knowledge and 
awareness of professional standards and 
not a test of the honesty or dishonesty or 
ethical or unethical characteristics of an 
applicant.’’2! 

The decision to remove legal ethics 
from the local portion of the Florida bar 
exam was reversed in April 1988, when 
the court restored the board’s right to test 
applicants on legal ethics.?? In explaining 
its change of heart, the court emphasized 
that it wanted to give the board leeway to 
examine applicants on the “‘unique”’ as- 
pects of Florida’s professional conduct 
rules, particularly in the areas of contin- 
gent fee arrangements and trust accounts. 

In 1983, the Florida Justice Institute 
asked the court to require all members of 
The Florida Bar to do one of the following 
each year: 1) Provide 25 hours of free 
legal service to the poor; 2) donate $500 
to The Florida Bar Foundation; or 3) 
participate in the then-voluntary IOTA 
program. The Institute’s proposal was not 
popular and was unanimously rejected by 
the court.23 

One month later, the court also turned 
down a request to permit retired attorneys 
living in Florida to provide pro bono 
services to the poor. In rejecting the pro- 
posal, the court explained that it was 
troubled by the fact that the plan would 
allow retired lawyers who had not passed 
the Florida bar exam to practice law.74 
After a number of modifications were 
made, however, the court finally approved 
the emeritus attorney program.”> 

The most important change of the dec- 
ade came in July 1986, when the Supreme 
Court adopted the Rules Regulating The 
Florida Bar. As part of the change, the 
court replaced the Code of Professional 
Responsibility with the ABA’s 1983 
Model Rules of Professional Conduct.?° 

In the following year, the court decided 
to have Florida join the growing list of 
States with a mandatory continuing legal 
education requirement.2” Under the Flor- 
ida plan, which became effective on Janu- 
ary 1, 1988, and is commonly referred to 
as CLER (continuing legal education re- 
quirement), attorneys must obtain 30 cred- 
its of continuing legal education every 
three years. While 28 of the credits may 
be in any subject, the remaining two 
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credits must be in legal ethics. Attorneys 
who fail to satisfy their CLER obligation 
lose the right to practice and do not regain 
it until they have both corrected their 
noncompliance and paid a reinstatement 
fee.28 

The move to a mandatory system of 
continuing legal education in Florida be- 
came complete in April of 1988. Since 
1952, the Young Lawyers Division of The 
Florida Bar has sought to help new law- 
yers make the transition to practice by 
offering a voluntary basic skills course 
known as the “‘bridge-the-gap”’ seminar. 
In 1985, a special committee of The 
Florida Bar began studying whether the 
course should be made mandatory. Fol- 
lowing extensive discussion, the Board of 
Governors voted to recommend that the 
Supreme Court make the course manda- 
tory. In a brief per curiam opinion, the 
court did so effective October 1, 1988.29 

The final development of the decade 
came on May 25, 1989, when the Bar’s 
Board of Governors conceptually ap- 
proved a set of ‘‘Standards of Profession- 
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alism”’ and a “Creed of Professional- 
ism.” Formulated by the Bar’s Special 
Commission on Lawyer Professionalism, 
these aspirational instruments seek to en- 
courage Florida’s lawyers to engage in 
public service. 


Developments in the 1990’s 

Although the 1990’s have just begun, 
there have already been a number of major 
changes in the field of legal ethics, includ- 
ing important rulings by the Florida Su- 
preme Court concerning the confiden- 
tiality of the Bar grievance process*° and 
the use of perjured testimony.*! What 
other changes the decade will bring are 
unknown; that there will be other changes, 
however, seems a certainty given Florida’s 
long history of regulating the legal profes- 
sion. 


1 This article is adapted from the author’s 
chapter in The Florida Bar’s forthcoming prac- 
tice manual Etnics IN FLORIDA. 

2 State ex rel. Wolfe v. Kirke, 12 Fla. 278 
(1869). 

3 State v. Baker, 25 Fla. 598, 6 So. 445 


1949 


(1889). 

4 State ex rel. Clyatt v. Hocker, 39 Fla. 
477, 22 So. 721 (1897). 

5 In re Canons of Professional Ethics, 125 
Fla. 501 (1936). 

6 Petition of Florida State Bar Association, 
134 Fla. 851, 186 So. 280 (1938). 

7 Petition of Florida State Bar Association, 
40 So.2d 902 (Fla. 1949). 

8 Id. at 909. 

9 70U. Fra. L. Rev. 375-495 (1954). 

10 In re The Florida Bar, 133 So.2d 554 (Fla. 
1961). 

11 In re Criminal Procedure Rule No. 2, 167 
So.2d 574 (Fla. 1964). 

12 In re The Florida Bar, 175 So.2d 530 (Fla. 
1965). 

13 In re Petition for Amendment of the 
Integration Rule of The Florida Bar, 186 So.2d 
781 (Fla. 1966). 

14 In re The Integration Rule of The Florida 
Bar, 235 So.2d 723 (Fla. 1970). 

15 In re The Florida Bar— Code of Judicial 
Conduct, 281 So.2d 21 (Fla. 1973). 

16 In re Petition for Amendment of the Code 
of Professional Responsibility and the Integra- 
tion Rule of The Florida Bar, 316 So.2d 52 
(Fla. 1975). 

17 In re The Florida Bar, 319 So.2d 1 (Fla. 
1975). 

18 In re Interest on Trust Accounts, 356 


Florida Archives 


On June 7, 1949, the Florida Supreme Court granted the Florida State Bar Association’s petition requesting integration. 
Justice William Glenn Terrell, third from the left, believed integration would enlarge professional consciousness. 
Pictured above are Justices B.K. Roberts, Elwyn Thomas, Terrell, Chief Justice Alto Adams, Roy H. Chapman, 


H. L. Tom Sebring, T. Frank Hobson. 
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From The Florida Bar 
The latest word on 
Trust Account Procedures 


MAINTAINING 
A TRUSTworthy 
TRUST ACCOUNT 
VIDEOTAPE 


Improve Practice Management and 
Control Trust Funds 

Maintain Client Satisfaction and Avoid 
Potential Grievances 

Understand Your Responsibilities and 
Maintain Your Professional Image 


This new videotape from the Law 
Office Management Advisory Service 
of The Florida Bar provides practical 
advice on how to maintain your trust 
account accurately, ethically, and in a 
manner that exceeds the Bar’s 
minimum standards. 


Part 1: A panel discussion for lawyers 
on the importance of exceeding 
minimum standards of compliance 
with trust accounting regulations. Fea- 
turing: Samuel Smith, former presi- 
dent, The Florida Bar Foundation; 
Michael S. Leone, CPA, LLM, and 
chairman of The Law Office Manage- 
ment Advisory Service Committee; J. 
R. Phelps, director of the Law Office 
Management Advisory Service. 


Part 2: A step-by-step, hands-on 
training program for both lawyers and 
employees on the mechanics of the 
bookkeeping required to maintain a 
trust account. Covers manual journal/ 
ledger, pegboard, and computerized 
trust accounting systems. 


Part 3: Forms (IRS, etc.) examples 
Topics discussed include: 


¢ Minimum Trust Requirements 

* Reconciliation Requirements 

* Basic Bookkeeping Techniques 
¢ Establishing the IOTA Account 
¢ Receiving Funds 

¢ Disbursing Funds 

¢ Control Procedures 

* Safekeeping Property 


1.5 Designation/CLER hours awarded 
in General Practice and Ethics for this 
videotape. 

Course C 51659 


In addition to the videotape also included is a book of all necessary forms including: 
IOTA, Check Request, Receipt Voucher, Closing Statement, Trust Safe Deposit Receipt, 
IRS form 8300 and complete Rules Regulating Trust Accounts. 


MAINTAINING A TRUSTWORTHY TRUST ACCOUNT VIDEOTAPE 


—ORDER FORM— 
Please mail my VHS format videotape of “Maintaining a Trustworthy Trust Account” to: 


Name: 


Attorney No. 


Address: 


City/State/Zip: 


Price: $49.00. Add applicable sales tax and remit check payable to: 
The Florida Bar * LOMAS ¢ 650 Apalachee Parkway * Tallahassee, FL 32399-2300 


Telephone (904) 561-5616 
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Robert M. Jarvis is an associate profes- 
sor of law at Nova University’s 
Shepard Broad Center for the Study of 
Law in Fort Lauderdale. He received 
his B.A. with distinction from North- 
western University, his J.D. from the 
University of Pennsylvania, and his 
LL.M. from New York University. 
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Ethics: Historical Perspective 


in Ethics— ‘Toward a Comprehensive 
Code of Professional Ethics 


by Judge David M. Gersten 


hroughout the centuries there has been, and continues to be, a terrible 

concern about lawyers acting unethically. This is amply demonstrated 

by the large number of disparaging and pejorative names that have 

been established for lawyers over the years. B. Garner’s Dictionary of 
Modern Legal Usage lists ambulance chaser, jackleg lawyer, latrine lawyer, 
lawmonger, pettifogger, and shyster as negative terms used for lawyers. We too have 
a terrible concern about how the public views our profession. 

We must remember that we, as lawyers, are a privileged group. We deal with the 
fabric that holds society together — the law. Yet, we are virtually unregulated by all 
but our own, and we jealously guard against any intrusion into our self-regulation. 

We have recognized our privileged position and our concurrent responsibility to 
ourselves and the public. Since 1936, Florida has had an ethical code governing 
lawyers. We have repeatedly updated our code, most recently in 1990. However, if 
we are to remain self-regulating, then we must move forward in regulating ourselves 
better. 

The purpose of this article is not to suggest that there is something wrong with 
Florida’s current Rules Regulating The Florida Bar. Rather, this article suggests that 
we consider a major revampment of our current code and develop a more 
comprehensive code of professional responsibility. 

Law tells us, in a social structure, what we can and cannot do. The laws that we 
follow embody the community morality of lawmakers. Why not also develop a more 
comprehensive code of professional responsibility that tells us, as lawyers, what we 
can and cannot do? After all, if laws tell us what to do, then where does our current 
code fit in, and, when and for what purpose do we, as a profession, turn to ethics in 
determining what we say or do? 

Professional ethics is a bridge between the written law and its practice. Ethics is 
an analytical procedure, one that guides how we act as professionals. Ethical 
decisions are often made in the heat of everyday practice of law. Too often, an ethical 
decision surfaces from internal feelings. Such ethical decisions are not made calmly 
and with deliberate reflection. Even an ethical individual is capable of making 
unethical decisions. 

We have all heard about, or been involved in situations where a client wishes an 
attorney to pursue a claim that has little or no merit. Another situation which virtually 
every lawyer comes to face is a client’s request that counsel represent him, but the 
client’s interests are directly adverse to the interests of another client the attorney 
represents. 

Clearly, both of these scenarios raise ethical questions for the attorney. Not so clear 
are those cases which the code fails to address whatsoever: The associate who is 
present when a partner misrepresents the law or facts to opposing counsel; the 
prosecutor who proceeds with bond hearings and/or plea bargaining, even though he 
knows that crucial evidence, or a key witness, has disappeared. 

Ethical procedure encompasses moral obligation beyond the boundaries of the 
written law. Few would feel the need to expand on what would seem obvious, but 
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the reality of everyday, practical ethics is 
muted in shades of gray. When a lawyer 
knows the client has not fully complied 
with requested discovery, what should 
counsel do? 

We all know certain basic ethical obli- 
gations: A lawyer should be candid with 
the court, be fair to opposing counsel, and 
not engage in conduct involving dishon- 
esty. However, by acknowledging the 
generalities of ethics, we can easily ob- 
scure the subtleties. By believing that we 
know the generalities of ethics, we tend to 
feel that expansion, or a more complete 
definition (through analysis) of ethics, is 
not necessary. Further, since our basic 
nature is to resist further regulation, there 
is a temptation to avoid codification of 
ethics. 

People differ in their behavior. They 
also differ in analyzing ethical behavior. 
Without a comprehensive code of profes- 
sional responsibility, we remain subject to 
the idiosyncratic ethical viewpoint of the 
individual. 

Without a comprehensive code, we turn 
to our own individual moralities to help 
us interpret and establish a framework for 
our professional behavior. Without a com- 
prehensive code, we are found in a 
struggle between ourselves and the rest of 
the profession. Without a comprehensive 
code, can we expect to enforce our indi- 
vidual morals (which we, of course, view 
as crystal clear) on others? 

Clarity, through a comprehensive code, 
ensures that all operate by the same rules. 
With a more comprehensive code, the 
individual could refer to the larger struc- 
ture of what has been collectively 
determined to be correct. With a compre- 
hensive code, lawyers would be encour- 
aged to be aggressively ethical. 

A comprehensive code of professional 
responsibility would benefit those lawyers 
who do practice law ethically. It would 
delineate norms of ethical behavior and 
would shield ethical attorneys from unethi- 
cal behavior previously unproscribed. A 
comprehensive code would discourage 
those who would be unethical. Those who 
would behave in a marginally ethical man- 
ner would have an explicit ethical guide. 

For those who are habitually unethical, 
a comprehensive code of professional re- 
sponsibility would stand as an absolute; a 
clear and unambiguous doctrine of what 
is right and what is forbidden. For the 
unethical, a comprehensive code of ethics 
would be a black and white example of 
what will not be tolerated. 

Truly no comprehensive code of profes- 
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sional responsibility could be devised to 
cover all conduct. However, one could 
equate a comprehensive code with princi- 
ples of mathematics. There is no end to the 
possibility of mathematical calculations. 
Yet, there are principles of mathematics 
that allow calculation of any mathematical 
problem. A comprehensive code contain- 
ing its principles could also be used to 
solve any ethical problem. 

Much attention should be paid to the 
process of expanding the current code. 
Principles and wording are critical to the 
code’s vitality. All should be involved in 
its promulgation with agreement from all 
positions. Last, the code should involve 
more than a mere majority. It should 
involve an overwhelming majority. 

In the 1700’s, colonial America under- 
took the difficult process of establishing 
our present system of government. Repre- 
sentatives from different walks of life, 
points of view, and political parties pre- 
pared treatises and argued their position 
regarding the issues facing the colonists. 

Grounded in heated debate and exten- 
sive participation, the Federalist Papers 
embodied differing points of view and 
arguments pertaining to the eventual codi- 
fication of the “‘law of the land” —the 
United States Constitution. Through these 
interchanges, the colonial community 
came together and eventually reached a 
consensus. 

The legal community could and should 
embark on a series of scholarly and thought- 
ful exchanges on ethical issues. These 
exchanges should involve the whole pro- 
fession, as opposed to a committee, so that 
a real, viable, and total consensus can be 
reached. 

The task of developing and defining a 


morality that envelopes a code of profes- 
sional responsibility is difficult. We must 
be able to articulate something we all 
know and agree upon. On a simplified 
definitional ground, we must establish 
right and wrong or good and bad. Using 
good as our first step in this arduous 
process, we then proceed through a maze 
of codifying a consensus of good and its 
edicts. The code would serve as a basis to 
move forward, in progressive growth, keep- 
ing always the basic principle of doing 
what is right. 

We should constantly look toward a 
commonality of ethics for the practice of 
law. By sharing views and nurturing a 
vision, we should be able to make a more 
comprehensive code a reality. 

By using a more comprehensive code, 
the norms of ethical behavior of our pro- 
fession would necessarily precede the 
individual definition of ethics. The indi- 
vidual no longer would call on only what 
the individual perceives to be ethical; 
ethics would invoke the consensus of the 
legal community. 


Conciusion 

The rules, once in place and held in 
common, would turn individuals into a 
more cohesive community. The develop- 
ment of a more comprehensive code of 
professional responsibility would provide 
standards for lawyers to follow and for the 
public who would know what to expect 
from all lawyers. 


Judge David M. Gersten is a fourth- 
generation Floridian. He received his 
B.A. in 1973 and J.D. in 1975 from the 
University of Florida. He served as a 
Dade County judge in 1981 and 1982, 
and served as an 11th Circuit circuit 
judge from 1983 through 1989. He was 
appointed to the Third District Court 
of Appeal in 1989. 


‘ 
. 


From where you sit, the price of 
being an attorney may look a little 
high. It doesn’t have to. The next 
time you find yourself drowning in 
paperwork call the professionals— 
the International Research Bureau. 

I.R.B. is a research company that 
makes its practice making your job 
more manageable. Whether your 
needs include document filings, re- 
search or investigations, we'll help 
balance the scales of justice and your 
work load, too! 

I.R.B. Your time is too valuable to 
spend paying the price. 


INTERNATIONAL RESEARCH BUREAU, INC. 


1331 E. Lafayette Street, Suite A 
Tallahassee, Florida 32301 
Phone (800) 447-2112 Fax (904) 561-1377 


A Licensed Private Investigation Agency 
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Learning 
Grievance Procedures the Easy Way 


by John A. Weiss 


uring the nine years I prosecuted cases for The Florida Bar I saw 

many a lawyer turn a relatively straightforward grievance that could 

have been resolved quickly and easily into a donnybrook. I have even 

seen a lawyer snatch a disciplinary order from the jaws of a no 
probable cause finding. 

During my years representing respondents I also have seen lawyers exacerbate 
their problems with the Bar by being too informal, failing to raise proper defenses, 
or not properly preparing for probable cause hearings. 

Usually the procedural problems lawyers face in disciplinary actions arise from a 
lack of understanding of the nature of the beast. The hard way to learn about Bar 
proceedings is to experience them. This article is offered as an easier way to acquaint 
yourself with the system. 

There are basically four levels of disciplinary proceedings. As each level is 
attained, the degree of informality is reduced. The screening procedures for initial 
inquiries and complaints utilized by Bar counsel are very informal. Matters referred 
to the second stage, the grievance committee level, are handled relatively informally 
unless a probable cause hearing is held. Matters that progress to the referee level 
become, in essence, a trial before a judge, and are treated quite seriously. The last 
level, petitions for review to the Supreme Court of Florida, require all the formality 
attendant to appeals to our highest state court. 

While there is a distinct ““Supreme Court level”’ within the system, each facet of 
every disciplinary case actually is in the Supreme Court, which under Article V, §15 
of the Florida Constitution has the exclusive power to discipline lawyers. Matters 
before grievance committees and referees are styled “‘In The Supreme Court of 
Florida.” 


Screening Level 

Most lawyers’ experience with the grievance system is limited to this level. The 
majority of grievances filed against lawyers never get beyond the screening stage. 
Proceedings at this level are usually limited to an exchange of correspondence and, 
occasionally, telephone calls. 

New Rule 3-7.3 (Review of Inquiries, Complaint Processing and Initial Investiga- 
tory Procedures) is basically a codification of the screening procedure the Bar has 
been using for more than 15 years. Simply put, it is a determination by Bar counsel 
whether a grievance has sufficient basis to warrant grievance committee time. 

Bar counsel has the power to decline to pursue a grievance if it is determined that 
the facts, if proven, would not constitute misconduct warranting discipline, pursuant 
to Rule 3-7.3(a) (Screening of Inquiries). Note that there is a de minimis clause within 
the rule. 

Section (b) of the rule provides that if Bar counsel elects “‘to pursue an inquiry, a 
disciplinary file shall be opened and the inquiry shall be considered as a com- 
plaint. . . 2” The rule then requires that the complaint must be reduced to writing 
and submitted under oath. 

Generally, sections (a) and (b) are combined into the same procedure, i.e., the letter 
of inquiry. Most complaints are received by The Florida Bar in writing, usually on a 
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form provided by the Bar, and are trans- 
mitted to the respondent under cover of a 
“10-day”’ or ‘‘15-day”’ letter. The latter 
phrases refer to the time that various 
branch offices give a lawyer to respond to 
the matters contained in the written com- 
plaint. 

An attorney should not overreact to a 
letter of inquiry. Bar counsel is simply 
eliciting the respondent’s side of the story. 
A response to the Bar’s letter of inquiry 
should be factual, succinct, and non- 
inflammatory. A lawyer accomplishes noth- 
ing by responding to a letter of inquiry 
with cross-accusations, denigration of the 
complainant’s integrity or morals, or by 
attacking Bar counsel for wasting Bar dues 
by having the audacity to question the 
lawyer’s conduct. Frequently, Bar counsel 
sends out the letter of inquiry fully expect- 
ing the response to resolve the issue. Do 
not fall prey to the cardinal sin of having 
to defend a grievance by ignoring Bar 
counsel’s letter. 

A response to a letter of inquiry should 
include any documentation, within reason, 
that will verify the respondent’s position. 
Selected pleadings, fee agreements, con- 
temporaneous memoranda or time slips 
are wonderful back-up. 

There are no standing requirements for 
grievances. Anybody can file a complaint 
against a lawyer whether they are a client, 
a party to the action, adverse counsel or 
simply a bystander. 

Bar counsel, upon request, may extend 
the respondent’s initial response time. Bar 
counsel also may discuss a complaint by 
telephone if there are aspects of it that are 
confusing. 

Rule 3-7.1(f) requires a lawyer to notify 
current partners and associates of the griev- 
ance that is filed. If there were partners or 
associates at the time of the alleged mis- 
conduct that are no longer with the respon- 
dent, they must also be notified. 

During the screening procedure (and at 
the grievance committee level too) the 
Bar’s files are confidential. Rule 3-7.1(g). 
Bar counsel can only respond to specific 
inquiries relating to the status of a particu- 
lar complaint. Rule 3-7.1(e). However, no 
individual, whether complainant, witness 
or anyone else who learns of the proce- 
dure, can be “gagged.” Rule 3-7.1(d). 
When Bar counsel’s investigation is over, 
or after the grievance committee determi- 
nation has been made, the Bar’s file be- 
comes public. 

After the lawyer responds to the Bar’s 
initial inquiry, Bar counsel generally deter- 
mines at that point whether to dismiss the 


Cooperation with 
the grievance 
committee is the 
most important 
thing a lawyer can 
do at this point 


complaint or forward it to the second 
Stage, the grievance committee. Occasion- 
ally, they will utilize their staff investiga- 
tors (usually retired FBI agents working 
part-time) to gather more information. 
Unlike Rule 3-7.3(a), Rule 3-7.3(d) 
gives Bar counsel the power to dismiss a 
disciplinary file only if it has been found 
that the lawyer did not violate the Rules 
Regulating The Florida Bar. This writer is 
of the opinion, however, that the de mini- 
mis dismissal provision in section (a) is 
available to Bar counsel even after a 
disciplinary file has been opened. 


Grievance Committee Level 

The second stage of grievance proceed- 
ings is review by the grievance committee. 
The role of the grievance committee is to 
determine if probable cause for further 
disciplinary proceedings exists, if minor 
misconduct has occurred, or if there is no 
probable cause (NPC) for further proceed- 
ings. Rule 3-2.1(h) defines probable cause 
as “‘cause to believe” that the respondent 
is guilty of misconduct. 

Proceedings before the grievance com- 
mittee are still fairly informal, although 
grievance committees vary markedly de- 
pending on the makeup of the committee, 
their traditional way of handling griev- 
ances, and the nature of the complaint. 
(For example, allegations of trust fund 
defalcations are apt to be treated in a far 
more serious vein than are allegations of 
simple neglect.) 

There is at least one grievance commit- 
tee in every judicial circuit. Rule 3-3.4(a). 
Committees are composed of at least one- 
third nonlawyers, with the remainder of 
the panel consisting of lawyers practicing 
within the circuit who have been members 
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of The Florida Bar for at least five years. 
Rule 3-3.4(c). 

The transmittal letter from Bar counsel 
forwarding a disciplinary file to the local 
grievance committee chairperson is usu- 
ally the way the respondent learns that the 
grievance has been forwarded to the sec- 
ond level of investigation. Shortly thereaf- 
ter, the respondent will receive a notice of 
assignment signed by the chairperson re- 
ferring the matter to one of the grievance 
committee members (including nculaw- 
yers) for investigation. There is language 
within that form asking the lawyer to 
contact the grievance committee member 
within a specified number of days. It is 
imperative that the lawyer do so at once. 
Generally, a telephone call acknowledging 
receipt of the assignment form followed 
by a confirming letter is the best proce- 
dure. 

Cooperation with the grievance commit- 
tee member is the most important thing a 
lawyer can do at this point. If there are 
matters that, upon being revealed to the 
committee, could be held against the law- 
yer, it is generally better to reveal them 
immediately. If the committee (or a referee 
at a later date) learns of negative informa- 
tion from sources other than the respon- 
dent, there is always the possibility of 
allegations of deception or deliberately 
withholding information. 

At the same time that respondent or 
respondent’s counsel contacts the griev- 
ance committee member handling the in- 
vestigation, a list of the current member- 
ship of the grievance committee should 
be requested. One cannot rely upon the 
accuracy of the grievance committee list 
published in the September edition of The 
Florida Bar Journal. (The terms of office 
of the grievance committee do not coin- 
cide with the publishing dates of the 
Journal.) 

Upon receipt of a grievance committee 
roster, the lawyer should determine if any 
members of the grievance committee 
should be disqualified for kinship to the 
parties, financial or personal interest in the 
matter, or prejudice or bias toward any- 
body involved. Rule 3-3.4(c). If so, a 
motion for disqualification should be filed 
with the chairperson of the local grievance 
committee. It should not be made lightly. 

Procedures before the grievance com- 
mittee “‘may be informal’ and the com- 
mittee is not bound by the rules of evi- 
dence. Rule 3-7.4(c). 

Grievance committees generally meet 
monthly. At each meeting, most commit- 
tees take status reports from the investigat- 
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ing member for each pending grievance. 
These reports are usually very informal 
and are not considered evidentiary. 

Unlike Bar counsel, grievance commit- 
tees can find NPC even if the allegations 
constitute grounds for a finding of miscon- 
duct if they have sufficient reason to 
believe those allegations are untrue. 

Under the Supreme Court’s new rules, 
a grievance committee can now find prob- 
able cause without an evidentiary hearing. 
Formerly, unless the respondent waived it, 
an evidentiary hearing had to be held 
before probable cause could be found. The 
new rules make such a hearing discretion- 
ary. Rule 3-7.4(g) allows a grievance com- 
mittee to determine if probable cause 
exists by a ‘‘paper review.” 

Prior to a paper review of a grievance, 
the respondent must be provided with all 
materials that are to be considered by the 
grievance committee. Rule 3-7.4(g). The 
respondent lawyer also is to be given an 
opportunity to make a written statement, 
either sworn or unsworn, addressing the 
written material. It appears that the plain 
language of the rule would require The 
Florida Bar to turn over all investigation 
reports, even if they are a work-product, 
if the reports are to be used in the griev- 
ance committee’s considerations. 

A probable cause hearing is an adver- 
sarial proceeding. Usually, either Bar coun- 
sel or the committee member investigating 
the case will present their witnesses, sub- 
ject to cross-examination by the respon- 
dent, at the beginning of the hearing. The 
respondent then has the opportunity to 
present witnesses subject to cross- 
examination by Bar counsel or the com- 
mittee investigator. In most grievance com- 
mittee hearings, every member of the 
committee is free to question the witnesses 
after interrogation by respective counsel. 

The lawyer may be called to testify by 
the Bar at any grievance committee hear- 
ing. Rule 3-7.4(g). The privilege against 
self-incrimination can be claimed only if 
criminal charges are pending or are rea- 
sonably anticipated. The chair and vice 
chair of the grievance committee have the 
authority to issue subpoenas compelling 
the attendance of witnesses for both the 


Bar and the respondent. Rule 3-7.11(d)(2). 


If misconduct has occurred, it is fre- 
quently better defense strategy to waive a 
probable cause hearing than to take the 
risk of the respondent testifying before the 
grievance committee. Another reason for 
waiving a probable cause hearing is to 
avoid the expense of such a hearing when 
it is a foregone conclusion that probable 


cause will be found. If ultimately found 
guilty of misconduct, the cost of the 
hearing will be assessed against the re- 
spondent. Under the new rules allowing a 
paper review, however, it is unlikely that 
an option of a probable cause hearing will 
be afforded in such circumstances. 

The grievance committee has three op- 
tions before it during this stage. It can find 
no probable cause, probable cause or it can 
recommend admonishment for minor mis- 
conduct. 

A no probable cause finding terminates 
the investigation. However, the rule spe- 
cifically provides that an NPC does not 
preclude reopening the file. Rule 3-7.4(i). 
The Bar’s file becomes public upon a 
finding of no probable cause. 

New Rule 3-7.4(k) provides for letter 
reports in no probable cause cases. These 
reports are letters of advice from the 
grievance committee acknowledging that 
misconduct did not occur, but putting the 
lawyer on notice that certain aspects of the 
lawyer’s conduct could be better handled 
in the future. It is in essence a friendly 
warning from the committee. Under the 
old rules, letters of advice were called 
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admonishments. A letter of advice is not 
a disciplinary sanction. 

A probable cause finding will result in 
Bar counsel filing formal charges in the 
Supreme Court of Florida resulting in 
referee-level proceedings. 

The grievance committee has a middle 
ground between no probable cause and 
probable cause. It can recommend an 
admonishment for minor misconduct. 
Rule 3-7.4(1). An admonishment (not to 
be confused with the admonishments is- 
sued prior to March 17, 1990, which were 
not disciplinary sanctions) replaces the 
private reprimand for minor misconduct 
that existed under the old rules. An ad- 
monishment for minor misconduct may 
be administered in writing or in person by 
the grievance committee or by the Bar’s 
Board of Governors. 

The recommendation of an admonish- 
ment by a grievance committee will be 
final unless it is rejected in writing within 
15 days after it is served upon the respon- 
dent. Rule 3-7.4(m). Such a rejection trans- 
forms the matter, for all intents and 
purposes, into a probable cause finding 
that will be tried before a referee after a 
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formal complaint is filed in the Supreme 
Court. 

All grievance committee actions may 
be reviewed by the local designated re- 
viewer. Rule 3-2.1(m) defines a desig- 
nated reviewer as the member of the Board 
of Governors of The Florida Bar responsi- 
ble for oversight duties of that particular 
grievance committee. In those circuits 
with only one board member, there is only 
one designated reviewer for all grievance 
matters arising out of that circuit. In those 
circuits that have more than one board 
member, different designated reviewers 
are assigned grievance committees based 
on various considerations. The designated 
reviewer for a particular grievance com- 
mittee may be determined simply by ask- 
ing Bar counsel. 

If requested by Bar counsel or the 
respondent, a designated reviewer has the 
power to review any action by the com- 
mittee. That power is seldom exercised, 
however. If the designated reviewer dis- 
agrees with the committee’s action, it is 
referred to the Disciplinary Review Com- 
mittee (DRC) of the Board of Governors 
within 21 days following the mailing date 
of the grievance committee’s action. The 
DRC will review the matter and report to 
the full board. 


Referee Level 

Proceedings at the referee level are 
similar to bench trials in circuit court. 
They should be treated with the same 
seriousness and attention as any other 
judicial proceeding. Many of the final 
hearings in grievance proceedings are held 
in open court. 

Referee level proceedings are initiated 
by the Bar’s filing a formal complaint in 
the Supreme Court. Generally, the com- 
plaints are very detailed factually, and it 
is not unusual for a large number of 


exhibits to be attached to the pleading. 
Rule 3-7.6(g). 

Upon receipt of the complaint, the chief 
justice appoints a referee to preside over 
the case. Rule 3-7.6(a). While referees are 
usually appointed from the ranks of active 
covnty or circuit judges, retired judges are 
sometimes appointed. It is customary for 
the Supreme Court to select a referee from 
a circuit adjoining that in which the 
respondent practices. 

Trial by referee is an adversarial pro- 
ceeding. Rule 3-7.6(b). It is neither civil 
nor criminal, but is a quasi judicial admin- 
istrative proceeding. Rule 3-7.6(e)(1). Dis- 
covery at the referee level is governed by 
the Florida Rules of Civil Procedure. Rule 
3-7.6(e)(2). 

Venue lies in the county in which the 
alleged offense occurred or where the 
respondent resides or practices law. How- 
ever, it is not unusual for a respondent to 
waive venue, enabling the referee to try 
the case in their own courthouse. In mat- 
ters involving large numbers of witnesses 
or substantial documentation, however, a 
respondent has the right to insist on pro- 
ceedings being held in the venue 
designated by the Supreme Court. Usually 
Bar counsel makes arrangements with the 
local court administrator to find quarters 
for visiting referees. 

All pleadings, motions, notices, and 
other papers required to be filed in a 
disciplinary matter are filed with the clerk 
of the Supreme Court until the referee is 
appointed. Thereafter, documents are filed 
directly with the referee. 

The referee, not the local clerk of court, 
is the only individual that can issue sub- 
poenas in disciplinary cases. Rule 
3-7.11(d)(1). 

Usually, at the time the Bar files its 
complaint in the Supreme Court, it simul- 
taneously files a request for admissions 


that exactly tracks the complaint. Such a 
procedure allows the Bar to move to have 
the request for admissions deemed admit- 
ted if the respondent lawyer fails to 
respond to the initial pleadings. Therefore, 
at the risk of understatement, it behooves 
the respondent to answer both the Bar’s 
complaint and the request for admissions. 

Bar counsel often is willing to stipulate 
to noncontroversial facts and to take all 
steps to facilitate the presentation of exhib- 
its. Stipulations to facts are frequently 
presented to the referee, and it is not 
unusual for a series of joint exhibits to be 
presented at the outset of the final hearing. 
Obviously, referees prefer such proce- 
dures. In fact, some referees persuasively 
urge the parties to reduce the contested 
issues to a minimum. 

Rule 3-7.6(g)(8) allows either side to 
move to disqualify the referee “‘in the 
same manner and to the same extent that 
a trial judge may be disqualified under 
existing law. . . “” Because the Supreme 
Court customarily appoints the same refe- 
ree to preside over the case of a lawyer 
previously disciplined, a motion to dis- 
qualify that referee should be considered. 
The grounds for the motion might be that 
having found once before that the respon- 
dent’s testimony could not be believed, the 
referee has a predisposition to finding the 
respondent untruthful. 

The final hearing at the referee level 
follows the same procedure as most bench 
trials. Most referees prefer a precise open- 
ing statement. Many require a detailed 
pretrial catalogue. The Bar presents its 
case first. The technical rules of evidence 
are not followed. The Florida Bar v. 
Vannier, 498 So.2d 896 (Fla. 1986). 

The Florida Bar has the burden of 
proving that misconduct occurred by clear 
and convincing evidence. The Supreme 
Court has defined the clear and convincing 
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standard as being less than the reasonable 
doubt required in criminal cases but more 
than the preponderance of the evidence 
Standard required in civil cases. The Flor- 
ida Bar v. Rayman, 238 So.2d 594, 598 
(Fla. 1970). 

It is subject to agreement between coun- 
sel for the parties as to whether the 
respondent will be allowed to present 
character witnesses at the final hearing. 
Usually, such witnesses will be allowed if 
misconduct has been admitted or if suffi- 
cient facts have been stipulated so that a 
finding of misconduct is inevitable. If the 
occurrence of misconduct is still at issue, 
however, Bar counsel may insist on testi- 
mony relating to character being held off 
until the referee determines whether mis- 
conduct occurred. 

Some referees rule at the conclusion of 
the final hearing. Most wait until the 
transcript of final proceedings is delivered 
to them before making their factual 
findings. 

At any point in the proceedings respon- 
dent may attempt to negotiate a consent 
judgment for an agreed-upon discipline. 
Rule 3-7.9. Such an agreement must be 
approved by Bar counsel (and his ultimate 
superior, staff counsel) and by the desig- 
nated reviewer. 

If ihe referee acquits the respondent, 
there is no need for any further proceed- 
ings. However, if factual findings are 
made by the referee indicating that mis- 
conduct occurred, it is customary to afford 
the respondent a “‘dispositional’’ hearing 
(a sentencing hearing, if you will) at which 
time the respondent is allowed to testify 
and to present evidence in mitigation (see 
Florida Standards for Imposing Lawyer 
Sanctions, Rule 9.32) and character wit- 
nesses. At the end of this hearing, counsel 
argue discipline. 

The referee then issues the report of 
referee, consisting of findings of fact, 
recommendations as to whether the re- 
spondent should be found guilty of 
misconduct, recommendations as to the 
disciplinary sanctions to be administered, 
the statement of past discipline, if any, and 
a statement of the manner in which costs 
will be assessed. 

The sanctions available to the referee 
run the gamut of an admonishment for 
minor misconduct to disbarment. Rule 
3-5.1, 


An admonishment for minor miscon- 
duct (Rule 3-5.1(a)) and a public 
reprimand (Rule 3-5.1(d)) may be admini- 
stered in person by the Supreme Court of 
Florida, the Board of Governors or any 


judge designated to administer the repri- 
mand. Reprimands’ usually are 
administered by the Board of Governors 
of The Florida Bar. 

A suspension is for a definite period of 
time up to three years. There is an excep- 
tion for indefinite suspensions if there are 
conditions to be met during the pendency 
of the suspension. A lawyer that is sus- 
pended from the Bar remains a member 
of The Florida Bar but does not have the 
privilege of practicing law. Rule 3-5.1(e). 

Any suspension of 90 days or less does 
not require proof of rehabilitation before 
reinstatement. In other words, the lawyer 
may resume practice on the day after the 
expiration of the suspension. 

A suspension of more than 90 days, 
however, requires proof of rehabilitation 
pursuant to Rule 3-7.10 before practice 
may be resumed. The criteria for being 
reinstated are set forth in The Florida Bar 
v. Dawson, 131 So.2d 472, 474 (Fla. 
1961). Passage of the bar exam of The 
Florida Bar is not mandatory as part of 
proving rehabilitation. However, knowl- 
edge of the law is one of the criteria listed 
in Dawson, and the longer one is sus- 
pended, the more likely it is that passage 
of the bar exam will be required. 


An order of disbarment terminates the 
respondent’s status as a member of The 
Florida Bar. Rule 3-5.1(f). Disbarment is 
for a minimum of five years. The Supreme 
Court has the option, however, of extend- 
ing disbarment for as long as it pleases. 
Readmission can be accomplished only 
through application to the Board of Bar 
Examiners. Passage of the bar exam is 
always required. 

A respondent may be placed upon pro- 
bation for a stated period of time of not 
less than six months nor more than three 
years. Rule 3-5.1(c). There may be various 
conditions attached to the probation. 
Among the most usual conditions are 
caseload reports listing the status of all 
cases pending in the lawyer’s office (usu- 
ally used in neglect cases) or trust 
accounting status reports, sometimes sub- 
mitted by a public accounting firm, in 
those instances where lawyers have failed 
to abide by trust accounting procedures (as 
opposed to misappropriation of trust 
funds). 

A lawyer may petition to resign from 
the Bar in lieu of discipline. Rule 3-7.12. 
If the petition is accepted, the lawyer can 
seek readmission through the Board of Bar 
Examiners in the same manner as a dis- 
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barred lawyer. Rule 3-7.10(a). The 
minimum period for any such resignation 
is three years. Rule 3-7.10(m). Resignation 
may be permanent. Rule 3-7.12(a). 


Supreme Court Level 

Both The Florida Bar and the respon- 
dent have the option of “‘appealing’”’ any 
portion of the referee’s report to the Su- 
preme Court of Florida. The proceedings 
are not appellate proceedings in the truest 
sense, because the case has been in the 
Supreme Court from day one. However, 
parlance in grievance procedures refers to 
the procedure as an appeal. 

Rule 3-7.7(a)(1) gives any party to a 
disciplinary proceeding the right to seek 
review of the referee’s report, or any 
specified portion of the report, that is filed 
in the Supreme Court. 

The time period for petitioning for re- 
view, as set forth in Rule 3-7.7(c)(1), is 
confusing. The minimum time for review 
is 30 days after the report of referee is 
mailed to the Supreme Court. The period 
may be extended, however, depending 
upon when the Board of Governors of The 
Florida Bar next meets after the referee’s 
report is mailed out. If the next board 
meeting is more than 10 days after the 
referee mails the report, the period to 
petition for review will not end until 15 
days after the termination of the next 
board meeting. However, if the board 
meets within 10 days after the referee 
serves the report, the matter is deferred 
until the board’s next meeting. The board 
meets every other month. 

The best way to determine the due date 
for a petition for review is to ask Bar 
counsel. 

The Florida Rules of Appellate Proce- 
dure apply to review proceedings before 
the Supreme Court, unless inconsistent 
with the Rules Regulating The Florida 
Bar. Rule 3-7.7(f). The initial brief is due 
30 days after the filing of the petition for 
review. The answer brief is due 20 days 


later. Thc reply brief is due 10 days 
thereafter. Rule 3-7.7(c)(3). 

Requests for oral argument must accom- 
pany the initial brief filed by a party. Rule 
3-7.7(c)(4). In the majority of appeals 
before the Supreme Court, the request is 
denied. 

Most appeals seek to reverse the refe- 
ree’s factual findings or the recommended 
discipline. The former is extremely diffi- 
cult. The court has said on numerous 
occasions that the referee’s findings will 
be upheld if there is any evidence in the 
record supporting those findings. See, e.g., 
The Florida Bar v. Colclough, 561 So.2d 
1147 (Fla. 1990). 

A referee’s recommended discipline, 
however, does not carry the same pre- 
sumption of correctness as do his or her 
factual findings. The Florida Bar v. 
McCain, 361 So.2d 700, 708 (Fla. 1978). 

All referee reports must be ruled upon 
by the Supreme Court of Florida. If there 
is no appeal, and if the Supreme Court 
does not exercise its discretion to order the 
parties to brief the court on the suitability 
of the disciplinary measure recommended 
by the referee, a short order approving the 
referee’s opinion will be entered by the 
court. Generally, these opinions are re- 
ported in the Southern Reporter solely in 
the case tables. Opinions are handed down 
by the clerk of the Supreme Court on 
Thursday mornings at 10 o’clock. 

If discipline is ordered by the Supreme 
Court, the order will specifically state that 
the filing of a motion for rehearing will 
not alter the effective date of the discipli- 
nary order. The effective date of an order 
of suspension or disbarment is usually 30 
days after the opinion is handed down. 

Upon being served with a Supreme 
Court order of disbarment, suspension, or 
placement on the inactive list, the respon- 
dent must provide a copy of the order of 
discipline to all clients with matters pend- 
ing. Within 30 days of service of the order, 
the respondent must also furnish staff 
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counsel of The Florida Bar with an affida- 
vit listing the names and addresses of all 
clients who were furnished copies of the 
order. Rule 3-5.1(h). 

While it may be subject to some dis- 
pute, the author is of the opinion that all 
clients with matters pending on the day the 
lawyer learns of the Supreme Court’s 
order of discipline must be provided with 
copies of that order. 

Unlike many states, Florida allows dis- 
barred or suspended lawyers to clerk, 
provided they have no direct contact with 
any clients and that they do not handle 
trust funds or property. Rule 3-6.1. Job 
descriptions and quarterly reports by the 
employer are required to be submitted to 
staff counsel. 


Conclusion 

The rules of discipline are really rather 
straightforward and easy to understand if 
one takes the time to study them. Fortu- 
nately, few are forced to read them in their 
entirety. For those individuals, a review 
of this article should be enough to satisfy 
any curiosity about grievance procedures. 
Lawyers facing disciplinary proceedings, 
however, would be well-advised either to 
learn the rules thoroughly or seek the 
advice of knowledgeable counsel. 


John A. Weiss is a sole practitioner in 
Tallahassee. His practice is limited to 
the representation of lawyers in griev- 
ance proceedings and applicants in 
admissions cases. He also consults in 
the field of ethics and disciplinary 
proceedings. Mr. Weiss received his 
B.A. from the University of Florida in 
1970 and his J.D. from the University 
of Florida in 1974. From 1974 to 1983 
he served as grievance counsel to The 
Florida Bar. He is currently national 
secretary for the Association of Profes- 
sional Responsibility Lawyers. 
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Ethics: The Grievance Process 


Attorney Disciplin 


Nipping Grievances in the Bud 


by Richard A. Greenberg 


ach issue of The Florida Bar News contains a section entitled 
“Disciplinary Actions.” As every reader of the Bar News knows, there 
is never a shortage of cases for publication. 

By far the single area which is the greatest source of attorney 
discipline in Florida is failure to properly maintain a trust account. Although violation 
of the Rules Regulating Trust Accounts is often coupled with violation of other 
provisions of the Rules Regulating The Florida Bar, a sizable percentage of cases 
involve violation of the trust account rules alone. 

The next largest category of cases resulting in attorney discipline are neglect cases. 
The former Code of Professional Responsibility provided that ‘‘a lawyer shall not 
neglect a legal matter entrusted to him.’”’! The code also included a provision stating 
that ‘‘a lawyer shall not handle a legal matter without preparation adequate in the 
circumstances.’’? This mandate has been modified somewhat by the Rules of 
Professional Conduct. The present rule requires a lawyer to “‘act with reasonable 
diligence and promptness in representing a client.’’> Also, a lawyer is required to 
“make reasonable efforts to expedite litigation consistent with the interests of the 
client.’’4 

Another major source of attorney discipline is conduct involving dishonesty, fraud, 
deceit, or misrepresentation. This prohibition was retained verbatim when the rules 
replaced the code.* As noted in the ethical consideration under the code, a lawyer 
should be temperate and dignified, and should refrain from all illegal and morally 
reprehensible conduct.® 

The one area of attorney discipline which requires no debate about semantics (e.g., 
what constitutes reasonable diligence) is criminal conviction. The code prohibited 
‘illegal conduct involving moral turpitude’’” and ‘“‘conduct that adversely reflects 
on [the lawyer’s] fitness to practice law.’8 While the rules appear to have narrowed 
the disciplinary prohibition to ‘‘a criminal act that reflects adversely on the lawyer’s 
honesty, trustworthiness or fitness as a lawyer in other respects,’’? the rules of 
discipline make it clear that any violation of the criminal laws will subject a Florida 
attorney to discipline.!° This is true despite the comment to Rule 4-8.4 of the Rules 
of Professional Conduct, which provides that “‘a lawyer should be professionally 
answerable only for offenses that indicate lack of those characteristics relevant to law 
practice.”’!! The author submits The Florida Bar takes the position that any criminal 
violation involves ‘characteristics relevant to law practice.” 

The code also prohibited handling a legal matter when the lawyer knew, or should 
have known, that he was not competent to handle it, unless the lawyer associated 
another lawyer who was competent to handle the matter.!2 There was a caveat to the 
tule, however, which allowed the lawyer to proceed with the case if the subjective 
good faith determination was made that the lawyer expected to become qualified 
through study and investigation which would not result in unreasonable delay or 
expense to the client.!5 

The rules provide a much clearer standard of the duty of a lawyer. One is directed 
to simply “‘provide competent representation to a client.”!4 Competent representa- 
tion is further defined as “‘the legal knowledge, skill, thoroughness, and preparation 
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reasonably necessary for the representa- 
tion.’’!5 

The final source of attorney discipline 
which will be discussed in this article is 
one which is a prime source of attorney- 
client conflict: attorneys’ fees. The code 
prohibited entering into an agreement for, 
charging, or collecting an illegal or clearly 
excessive fee.1© A fee was to be consid- 
ered clearly excessive when a lawyer of 
ordinary prudence would be left with a 
definite and firm conviction that the fee 
was excessive.!7 The code then set out 
eight factors to be considered as guides in 
determining the reasonableness of a fee.'® 

The rules have expanded the guidelines 
for the setting of fees in several ways. 
First, the elements of ‘‘clear overreaching 
or an unconscionable demand by the attor- 
ney,’!9 as well as “intentional misrepre- 
sentation or fraud’”’?° have been added to 
the definition of a clearly excessive fee. 
In addition, the rules allow an attorney to 
charge a higher fee than tne usual time 
multiplied by the customary rate formula 
by utilizing all factors set forth in the 
rule.*! Finally, the rules govern the specif- 
ics of the enforceability of fee agree- 
ments,?* representation of new clients,2> 
and contingent fee agreements.”4 


Trust Accounts 

Although it may sound axiomatic and 
simplistic, if you wish to avoid problems 
with the operation of your trust account, 
know and obey the Rules Regulating Trust 
Accounts. These rules set forth in a clear 
and detailed manner the essential require- 
ments of a trust account for members of 
The Florida Bar. 

For example, a separate bank account 
is required for clients’ funds.25 This ac- 
count must be in the name of the lawyer 
or law firm, and must be labeled and 
designated as a “trust account.”26 Many 
attorneys have faced discipline for mistak- 
enly labeling their trust account an 
“escrow’’ account. 

The list of mandatory trust accounting 
records includes such items as original or 
duplicate deposit slips,?7 -riginal 
cancelled checks,?® a separate cash re- 
ceipts and disbursements journal,?? and a 
separate file or ledger with an individual 
card or page for each client or matter.>9 In 
regard to the cash receipts and disburse- 
ments journal, it is important to note this 
requirement refers to all funds which pass 
through the attorney’s hands, not merely 
cash in the traditional sense of bills and 
coins. 

In addition to the mandatory recordkeep- 
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ing requirements, the Rules Regulating 
Trust Accounts set forth minimum trust 
accounting procedures.*! These include 
such steps as monthly reconciliations of 
all trust accounts a comparison between 
the total of the reconciled balance of all 
trust accounts, and the total of the trust 
ledger cards or pages,>? and an annual 
listing detailing the balance of the unex- 
pended trust money held for each client 
or matter.33 

The Rules of Professional Conduct also 
set forth certain requirements which gov- 
ern the operation of an attorney’s trust 
account. In particular, the rules prohibit 
the commingling of client’s funds with 
those of the attorney’s or those of the 
attorney’s law firm.** The rules also man- 
date compliance with the Rules Regulating 
Trust Accounts.*5 For an in-depth look at 
proper trust accounting procedures, refer 
to the more detailed article on trust ac- 
counting in this issue. 


Neglect 

Neglect of a legal matter, or lack of 
diligence as it is now termed,*© comes in 
many forms. For instance, in The Florida 
Bar v. Welch, 369 So.2d 343 (Fla. 1979), 
the attorney was representing his client in 
a criminal case. While the jury was delib- 
erating, the attorney asked his client if he 
minded if the attorney left to keep a 
bowling date. When the client agreed, the 
attorney left the courtroom without leav- 
ing a telephone number or an address 
where he could be reached. While he was 
gone, the jury returned a verdict. The 
attorney received a public reprimand for 
his conduct.37 Also, neglect which rose to 
the level of abandonment of the practice 
of law resulted in disbarment in The 


Florida Bar v. Montgomery, 412 So.2d 
346 (Fla. 1982). 

Many clients file grievances against 
their attorneys based upon the failure of 
the attorney to return phone calls or keep 
the client informed about the progress of 
the client’s case. In The Florida Bar v. 
Sapp, 526 So.2d 908 (Fla. 1988), the 
attorney received a 30-day suspension for, 
among other things, failing to return phone 
calls and keep appointments. 

The rules deal directly with this prob- 
lem area in Rule 4-1.4. This rule requires 
the lawyer to keep a client reasonably 
informed about the status of a matter, 
promptly comply with reasonable requests 
for information, and explain a matter to 
the extent reasonably necessary to permit 
the client to make informed decisions 
regarding the representation.38 

In some cases, the attorney’s lack of 
diligence results in the running of the 
Statute of limitations applicable to the 
client’s case. Although many attorneys 
feel this type of conduct constitutes poten- 
tial legal malpractice, as opposed to 
grounds for attorney discipline, The Flor- 
ida Bar will almost certainly investigate 
any missed statute-of-limitations case 
brought to its attention. 

The main point in regard to missed 
statute-of-limitations deadlines is that they 
are avoidable. One way to avoid missing 
the statute-of-limitations date, and other 
important deadlines, is to implement a 
back-up calendaring system. Don’t rely 
only upon your secretary! The defense of 
“‘my secretary failed to tell me’’ may not 
be effective in a disciplinary proceeding, 
especially in light of the rules regarding 
supervision of nonlawyer assistants.9 

Neglect often occurs in a case the 
attorney should not have accepted in the 
first place. After the attorney begins work 
on the file, he or she realizes there is no 
valid cause of action; the case is not 
economically worth pursuing; or the client 
is uncooperative and/or has unreasonable 
expectations. The case is then placed on 
the back burner and ignored or forgotten 
with the expectation it will somehow re- 
solve itself. 

In order to avoid the above scenario, or 
any variations, it is suggested the attorney 
conduct a preliminary investigation of all 
cases prior to assuming complete responsi- 
bility for the matter. The attorney may tell 
the prospective client of the need for 30 
days, or even 60 days, to review the 
pertinent facts. Once counsel of record, 
consider withdrawing from the case if 
there is a tendency to put the matter off for 
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the wrong reasons. It is better to withdraw 
with the appropriate safeguards to the 
client*® than to hold onto a file until the 
Statute of limitations has run. 


Criminal Cases 

In the ideal world, lawyers don’t violate 
the criminal laws. Since Utopia has not 
yet been reached, however, there are sev- 
eral things an attorney in the criminal 
forum should keep in mind. 

First, Ch. 3, Rules of Discipline, re- 
quires the convicted attorney to notify The 
Florida Bar within 30 days of a determina- 
tion or a judgment of guilt of a felony 
offense.*! Even if the attorney fails to 
notify The Florida Bar, it will almost 
certainly receive notification from the 
judge or clerk of the court which entered 
the determination or judgment of guilt.42 

Traditionally, a criminal defendant main- 
tains a different status depending upon 
whether the sentencing court adjudicated 
guilt or withheld an adjudication of guilt. 
The convicted attorney receives no such 
consideration from The Florida Bar. Al- 
though the Rules of Discipline distinguish 
between a “judgment of guilt” and a 
“determination of guilt’? based upon 
whether the trial court adjudicated the 
attorney guilty,*? the practical effect is the 
same: The attorney will be automatically 
suspended for a felony conviction.“4 

A review of the reported cases involv- 
ing Florida attorneys convicted of felonies 
makes one point crystal clear: If one 
steals, one will be disbarred.45 The Su- 
preme Court’s treatment of attorneys who 
had difficulties with the tax man, however, 
shows a wide range of sanctions. 

Generally, the mere failure to file an 
income tax return results in a public repri- 
mand,*© but when Social Security taxes 
were not paid as well, the attorney re- 
ceived a six-month suspension.47 A 
cumulative failure to pay income taxes 
resulted in a six-month suspension in The 
Florida Bar v. Blanker, 457 So.2d 476, 
478 (Fla. 1984). The result was more 
serious when the attorney filed a false 
return,*8 and when the attorney bribed an 
IRS agent.*9 


Dishonesty, Fraud, or 
Misrepresentation 

Unfortunately, to many people the term 
“honest lawyer’ is an oxymoron. When 
one reads through the cases involving 
attorneys disciplined for dishonesty, fraud, 
deceit, and/or misrepresentation, it is easy 
to see why some hold this belief. 

For instance, in The Florida Bar v. 


A review of the 
reported cases 
makes one point 
crystal clear: If 
one Steals, one will 
be disbarred 


Rosin, 521 So.2d 1085 (Fla. 1988), the 
attorney became involved in a lawsuit with 
a former client. During the pendency of 
the suit, the attorney presented the former 
client with two letters which he repre- 
sented had been sent to the state attorney 
and to the former client’s former husband. 
In fact, neither letter had been sent. For 
this transgression, the attorney received a 
public reprimand.5° 

In The Florida Bar v. Hooper, 507 
So.2d 1078 (Fla. 1987), the Supreme 
Court of Florida imposed a 90-day suspen- 
sion for conduct which occurred in a 
purely personal transaction. The attorney 
in Hooper applied for and received a 
rebate from Tampa Electric for equipment 
which had been installed by another. In 
applying for the rebate, the attorney mis- 
represented himself as both the dealer and 
the salesman of the equipment when it was 
undispufed that he was neither.>! 


Competence 

As noted above, the rules set forth a 
fairly clear definition of what constitutes 
competent representation. The lawyer’s 
obligation is further defined by the com- 
ment to the rule, where it is noted, in 
regard to knowledge and skill, that rele- 
vant factors include the relative complex- 
ity and specialized nature of the matter, 
the lawyer’s general experience, the law- 
yer’s training and experience in the field 
in question, the preparation and study the 
lawyer is able to give the matter, and 
whether it is feasible to refer the matter to, 
or associate or consult with, a lawyer of 
established competence in the field in 
question.52 

In addition to the rule dealing expressly 
with competence,>3 several other provi- 


sions of the rules include competence as 
an element. For instance, the skill required 
to perform the legal service properly,>4 the 
experience and ability of the lawyer per- 
forming the service, and the skill, 
expertise, or efficiency of effort®> are all 
factors in determining a reasonable fee for 
legal services. Also, the mere acceptance 
of a case the attorney is not competent to 
handle could expose one to disciplinary 
action.56 

Generally, the reported cases in which 
an attorney was disciplined for lack of 
competence also involved a violation of 
some other provision of the code or the 
tules. For example, in The Florida Bar v. 
Gallagher, 366 So.2d 397 (Fla. 1978), the 
attorney accepted representation of a mari- 
time personal injury claim with the 
knowledge he was neither qualified nor 
competent to handle it. The attorney then 
failed to take any steps to become quali- 
fied in the area, and he failed to timely file 
suit on the client’s behalf. For his negleci, 
lack of competence, and failure to com- 
plete the representation, the attorney 
received a public reprimand.5” 

The best way to avoid a grievance for 
incompetent handling of a matter is to 
know one’s own limitations. For a crimi- 
nal defense lawyer, it may not be a good 
idea to accept a complicated rate-setting 
case before the Public Service Commis- 
sion. On the other hand, with the proper 
preparation, study, and consultation with 
experienced attorneys in the field, one may 
be able to handle a simple divorce case. 

Finally, take the time to keep up-to-date 
with developments in your chosen area of 
practice. The mandatory CLE require- 
ments should help in this regard, but don’t 
rely on just those 30 hours every three 
years. Attorneys should also read the Bar 
News, the Bar Journal and the advance 
sheets. The law is in a constant state of 
flux and the unprepared lawyer is usually 
the losing lawyer. 


Attorneys’ Fees 

The best way to avoid a fee dispute with 
a client is to have a clear and complete 
written fee agreement. The agreement 
should set forth the exact nature of the 
matter to be handled, what will and, more 
importantly, will not be done for the 
client, and the manner of compensation. 

A written agreement setting forth the 
precise understanding between the attor- 
ney and the client is particularly important 
in regard to retainers. Some regard a 
retainer as a preliminary fee to ensure 
future services of the attorney and induce 
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the attorney to act for the client.58 In this 
instance, the retainer is separate and apart 
from the obligation of the client to pay for 
services which are actually performed.59 

Another version of the retainer is an 
up-front fee which will be applied to the 
final fee. In this situation, the retainer may 
or tnay not be refundable depending upon 
the express agreement between the attor- 
ney and the client and the amount of 
services performed.© 

Regardless of the exact agreement be- 
tween the attorney and the client, 
designating a retainer as “‘nonrefundable”’ 
will not automatically insulate an attorney 
from a claim that the fee is excessive.®! 
Whether or not a fee is “‘clearly exces- 
sive” under the circumstances is governed 
by Rule 4-1.5 of the Rules of Professional 
Conduct.® 


Conclusion 

Hopefully, this article has helped to 
taise the reader’s consciousness of the 
importance of ethical conduct in the day- 
to-day practice of law. Each case, and 
even personal situations in life, will con- 
front attorneys with choices between the 
right conduct, the wrong conduct, and 
those gray areas in between. If an attorney 
takes the time to contemplate his or her 
actions, that attorney’s name may never 
be seen in the disciplinary section of The 
Florida Bar News.[J 
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Ethics: The Grievance Process 


“New” Grievance Procedures: 


A SUMMARY and Analysis 
of the Supreme Court Order 


by Diane Marger Moore 


n March 15, 1990, the Florida Supreme Court dramatically changed 
the entire Bar grievance process. The Florida Bar Re Amendments to 
the Rules Regulating The Florida Bar (Grievance Procedures and 
Confidentiality), 558 So.2d 1008 (Fla. 1990). The revision encom- 
passed confidentiality, procedure, and punishment. The new rules, which became 
effective March 17, 1990, have a greater potential for abuse than did the prior rules 
governing Florida lawyers. This article will describe and compare the old rules with 
the revisions, provide definitions of new terminology and, finally, examine the 
potential effects of the new rules. 


Background 

Over the last several years The Florida Bar has come under increasing public 
scrutiny and criticism. In response to public concerns, the Bar has created several 
committees and commissions to investigate the perceived problems and make 
substantive recommendations.! One of the factors motivating the Bar’s actions has 
been the move to subject members of the Bar to regulation by the Department of 
Professional Regulation in lieu of the Bar’s grievance process.” 

The Supreme Court, prior to amending the Rules Regulating The Florida Bar, 
solicited and received substantial input from the legal community and the public. The 
Supreme Court also incorporated amendments independently created by the court. 
The court’s original decision on the revisions to the rules invited responses from 
interested parties* and the resulting amendments were a result of the Bar’s motion 
for clarification.5 While no written opinions have yet resulted from the amendments,® 
the profession has already been affected. Newspapers have exercised their newly- 
created right to obtain information, and previously confidential materials, including 
Bar complaints, have been used and abused’ by the public and members of the Bar. 

The amendments, as they relate to public disclosure and procedure, are effective 
only as to “‘cases”’ (whether inquiries or complaints), filed on or after March 17, 
1990. Therefore, the full impact cannot yet be assessed. 


Confidentiality: A Concept of the Past 
The court essentially repealed the practice of confidentiality in Bar proceedings. 
The court terminated this privilege based on the premise “‘that public respect and 
confidence in the primarily self-operated lawyer disciplinary system can best be 
gained by allowing the public to determine for itself that the grievance system works 
efficiently, fairly, and accurately.’’8 The court also responded to recent federal court 
decisions which raised serious doubts as to whether the perpetual ‘“‘gag rule” would 
survive a constitutional challenge. See Doe v. Gonzalez, No. 85,8452 (S.D.Fla. May 
31, 1988), aff’d., No. 88-5570 (11th Cir. September 6, 1989). 


* Complainants: No Restrictions —No Immunity 
The ‘‘gag rule” previously prevented complainants and witnesses from disclosing 
the fact that a complaint had been filed against a respondent attorney, the contents 
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of any documents that he received from 
the Bar, any testimony given at a griev- 
ance hearing, and any nonpublic disci- 
pline? rendered against the attorney. Rule 
The Law Firm of 3-7.1 (1989). While the “gag rule” was 
intended to protect attorneys from the 


FOWLER, WHITE, GILLEN, BOGGS, disclosure of frivolous allegations, the ba- 


sis of a complaint was always subject to 
VILLAREAL & BANKER, P.A. disclosure so long as the filing of a Bar 
complaint was not mentioned. Unfortu- 
nately, this rule also prevented the public 


is pleased to announce the relocation from discussing misconduct committed 
of the Ft. Myers office to: by attorneys if it was deemed minor or 
subject only to private discipline by the 
Fifth Floor, First Federal Building grievance committee, referee, Board of 
220 Sail Dias Governors, or Florida Supreme Court. 
, Complainants received a benefit from the 

Ft. Myers, Florida 


“gap rule,’ however. Their complaint, 
statements, and testimony were protected. 
A complainant had absolute immunity 
from civil liability.1° Lawyers could not 
sue former clients or complainants for 
slander, libel, interference, or any other 
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Tampa Clearwater cause of action based on statements or 
St. Petersburg Tallahassee allegations made during the grievance proc- 
ess. 


Complainants may now freely disclose 
their complaints, the course of the pro- 
ceedings, and any sanctions imposed. 
However, there is no absolute immunity 
for the complainant.!! Lawyers who are 
accused of misconduct may now seek all 
legal redress available under Florida law.!2 

THe Law FirMs OF The amendments removing the “gag 
MONACO, SMITH, HOOD & PERKINS rule” will be applied retroactively.!> The 


tules opening disciplinary files to public 


AND inspection, however, are not retroactive.!4 
ORFINGER AND STOUT, P.A. Complainants, whether members of the 
ARE TO ANNOUNCE THEIR MERGER EFFECTIVE public, judiciary, or members of the Bar, 
PLEASED no longer face possible contempt charges 
NoveMBER 5, 1990 for revealing information regarding an 
THE FIRM SHALL BE KNOWN AS attorney grievance.!5 The reasoning under- 
lying the change is simple. So long as 
MONACO, SMITH, HOOD, PERKINS, allegations, regardless of how far-fetched 
ORFINGER & STOUT they were, remained confidential, and at- 
A PARTNERSHIP OF PROFESSIONAL ASSOCIATIONS torneys were not exposed to publicity or 
public awareness of the frivolous matters, 
Office Address Mailing Address immunity was a logical quid pro quo. 
Now, however, with the threat of civil 
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ney’s reputation — his most valuable asset. 
The court was not unmindful that false 
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accusations by complainants might irrepa- 
rably injure respondent attorneys. With 
this in mind, the court added Rule 
3-7.1(0). This is a completely new provi- 
sion. The amended rule reads:!© 

(0) Response to False or Misleading State- 
ments. If public statements which are false and 
misleading are made about any otherwise confi- 
dential disciplinary case, The Florida Bar may 
disclose all information necessary to correct 
such false or misleading statements. 


While this provision appears to be dis- 
cretionary, it is likely that an attorney 
might seek to compel or at least insist that 
The Florida Bar disclose all information 
necessary to correct the false or mislead- 
ing statements.!? The remedies available 
to the respondent and obligations and/or 
tights of the Bar in disclosing statements, 
materials, or the course of the proceedings 
will be outlined below. Complainants are 
now free, despite the threat of subsequent 
civil litigation, to speak to the press and 
public about their claims.!8 
* Respondents: No Real Change 

Respondents have always been entitled 
to waive the confidentiality of proceed- 
ings, which they often did by discussing 
the proceedings. Rule 3-7.1(a)(1). In some 
instances the waiver was unintended. 
There are no significant changes under the 
1990 amendments as to the right of a 
respondent to disclose Bar proceedings. 
On the other hand, the new rules do 
modify the waiver in certain circum- 
stances, such as disclosure to the Florida 
Board of Bar Examiners and the Judicial 
Nominating Committee. 

While the ‘‘gag rule’’ provisions main- 
tain a modicum of parity, other revisions 
to the rules have restricted or defeated 
rights that respondents historically had 
enjoyed. This is particularly true in the 
area of procedural due process. Respon- 
dents also are affected by the impact of 
disclosure(s) which are now required of 
The Florida Bar.!9 
¢ Disclosure by The Florida Bar 

The traditional response given by The 
Florida Bar to public and press inquiries 
regarding a confidential proceeding was 
“no comment.” In fact, there were only 
limited circumstances under which a griev- 
ance proceeding would become public. 

When a complaint was filed or other- 
wise initiated, staff counsel would 
investigate. After the initial investigation 
by staff counsel, if there was a potential 
violation of a disciplinary rule, then the 
Bar would refer the matter to a grievance 
committee or the Board of Governors. The 
grievance committee would then deter- 
mine whether probable cause existed to 
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believe that the respondent was guilty of 
misconduct. If the committee found no 
probable cause or minor misconduct, their 
findings were confidential. Under the new 
tules, for those complaints filed after 
March 17, 1990, the Bar will be required 
to make a disclosure upon specific inquiry. 
Even a finding of no probable cause by a 
grievance committee on a case opened on 
or after March 17, 1990, would require a 
confirmation by the Bar of the status of the 
case and public access to the record.79 
Disclosure of the public record and a 
confirmation of status is also applicable 
in cases where there is a finding of prob- 
able cause! and minor misconduct.22 

In most instances where a disclosure is 
required by the Bar, the disclosure is 
merely to confirm the status of the investi- 
gation or grievance committee findings 
and a discussion of the public record. The 
public record is defined in Rule 3-7.1(a) 
(1990) as: 

Consist[ing] of the record before a grievance 
committee, the record before a referee, the 
record before the Supreme Court of Florida and 
any reports, correspondence, papers, recordings 
and/or transcripts of hearings furnished to, 
served on or received from the respondent or 
the complainant. 

This definition of public record is aug- 
mented by other provisions.23 Unfortu- 
nately, information which was previously 
confidential, despite its introduction as 
evidence during a grievance proceeding, 
will no longer be protected. For example, 
alcohol and drug treatment or abuse may 
lose its confidentiality if a respondent 
admits those matters into evidence at dis- 
ciplinary proceedings.?4 

As a general rule, Bar staff is con- 
Strained from either commenting on or 
providing access to public record portions 
of files on those matters which were 
deemed confidential when they were 
filed.25 

The most important single effect of the 
court’s amendment of Rule 3-7.1 is that 
the public now will have access to infor- 
mation concerning complaints against 
attorneys even when those complaints re- 
sult in a finding of no probable cause. 

The misuse of this publication could be 
substantial. One attorney is competing 
with another attorney for a client. Picture 
one scenario in the context of the highly 
competitive insurance defense practice. 
The attorney could obtain a competitor’s 
disciplinary record and could write the 
client insurance carrier advising that The 
Florida Bar had investigated grievance 
complaints against Attorney Smith on nu- 
merous occasions. The implication, of 
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course, is that the competent attorney had 
been sanctioned for some unethical behav- 
ior. In reality, the Bar, a committee, or the 
Board of Governors may have determined, 
on each occasion, that there was no prob- 
able cause to believe that there was an 
ethical violation. 

Would attorneys abuse the new access 
to public files provisions in order to gain 
an unfair advantage over their competi- 
tion? It is certainly a possibility. Of 
course, the lawyer reporting his competi- 
tor’s disciplinary record will assure 
anyone, when asked, that he was merely 
keeping the client well-informed. This is 
clearly an abuse of the system. 

Despite the potential for abuse, the 
abolition of certain confidentiality provi- 
sions vindicates the goals set by the court. 
The public will now have the right to learn 
when the complaints are deemed 
foundless. Also, the public will be better 
educated in their choice of attorneys. 
Those potential clients who inquire will 
be able to determine whether an attorney 
has been sanctioned for his failure to 
comply with the ethical requisites of the 
Rules Regulating The Florida Bar.?° 

The concept of disclosure of grievance 
proceedings is not altogether new. For 
example, under the preamendment rule, 
once a formal complaint had been filed 
against a respondent attorney, and where 
proceedings were held before a referee, 
those proceedings and the complaint itself 
were deemed public record. It is the pre- 
liminary process, where frivolous claims 
or minor misconduct was previously 
screened by Bar staff and/or grievance 
committees, where the new disclosure 
tules will most likely affect attorneys. It 
is hard to anticipate the effect that the 
public disclosure by The Florida Bar will 
have on attorneys. The press has already 
requested information pursuant to the 
amended rules, yet no significant pub- 
lished disclosures have been revealed 
based on press inquiries. This may be 
because a very limited number of cases are 
presently subject to disclosure as public 
record. 

How the amendment to Rule 3-7.1 will 
affect the public’s perception of lawyers 
is still unknown. Hopefully, this new open- 
ness and access will inure to the benefit 
of all attorneys and enhance their reputa- 
tions. 
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discipline which may be imposed is set 
out in Rule 3-5. The amendment to the 
rule changes the name of a private repri- 
mand (Rule 3-5 1(a) (1989)). The same 
punishment is now called an admonish- 
ment. Aside from a change in name, the 
distinction between the old private repri- 
mand and an admonishment is that an 
admonishment may be administered by a 
grievance committee, in addition to the 
administration previously permitted by the 
tules. Prior to the amendment only the 
Supreme Court of Florida, the Board of 
Governors, or the referee who heard the 
matter could administer a private repri- 
mand. In addition, these admonishments 
may now be made public. 

The other forms of discipline previously 
contained within Rule 3.5, including pro- 
bation, public reprimand, suspension, 
disbarment, and a temporary suspension 
and probation provision, remain essen- 
tially the same. The only revision affects 
the administration of a public reprimand. 
The new amendment permits any judge 
designated by the Supreme Court to ad- 
minister such public reprimand.?” Public 
reprimands, previously, were administered 
only by the Supreme Court of Florida, the 
Board of Governors or grievance commit- 
tees. The change in terminology from 
private reprimand to admonishment is logi- 
cal in light of the abolition of the 
confidential nature of these proceedings.78 


Procedural Changes 
in the Grievance Process 

While the elimination of the “gag rule” 
was the primary focus of public attention, 
the Supreme Court decision amending 
grievance procedures and confidentiality 
made other procedural changes in the 
grievance process which deserve equal or 
greater attention.2? The changes eliminate 
the right to “‘trial’’ before a grievance 
committee including the right to face one’s 
accusers, call witnesses, and subpoena 
evidence. The court also enhanced the Bar 
staff’s discretion in several areas and elimi- 
nated the requirements of an independent 
probable cause determination where tem- 
porary suspensions have been issued or 
criminal charges have been filed against 
the respondent. Each of these modifica- 
tions of the disciplinary process, as well 
as other novations in the rules, are summa- 
rized below. 

Grievance committee procedures previ- 
ously were governed by Rule 3-7.3 (1989). 
That rule has been replaced by Rule 3-7.4 
(1990). Significantly, Rule 3-7.4 elimi- 
nates the respondent’s right to trial. The 
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Supreme Court deleted the language 
which permitted a respondent to be present 
at grievance committee hearings, to face 
his accusers, to call witnesses or present 
evidence, and to cross-examine witnesses. 
Instead, under the new rules, respondents 
are entitled only to be provided with all 
materials which will be considered by the 
grievance committee, and given an oppor- 
tunity to make a written statement, sworn 
or unsworn, explaining, refuting, or admit- 
ting the alleged misconduct. While this 
procedure may streamline the grievance 
process, it certainly is a dramatic change 
from a respondent’s rights historically pre- 
served by the Bar. This is an egregious 
change, since a respondent may still be 
compelled by the Bar to testify or produce 
evidence.2° The Bar, it seems, has sub- 
poena power to investigate or present a 
complaint, but the respondent no longer 
has a clear right to compulsory process.?! 

The rule also affects the composition of 
each grievance committee. Previously, a 
grievance committee acted as a single 
panel. So long as a quorum was present, 
the committee could vote in regard to any 
disciplinary action. Under the new rules, a 
mere three members of any committee, 
including at least two lawyers, constitute 
a quorum. Therefore, under the rules, a 
single grievance committee may consider 
cases in panels of three members.32 Unlike 
the prior procedure, three-member panels 
are now entitled to elect one of their 
members to preside over the panel’s ac- 
tions. A majority of two members is 
required to make a finding of probable 
cause or recommendation of minor mis- 
conduct. Findings must be stated on the 
record. Minority reports also may be 
filed.33 

Under the amended rule, the “‘investi- 
gating member”’ of a grievance committee 
is no longer entitled to vote on the matter 
that he investigated. When a committee 
receives a case, the chairman of the com- 
mittee assigns one of the members to 
investigate the matter. This member may 
interview the complainant and respondent, 
obtain documents, speak to witnesses, and 
otherwise prepare the matter for presenta- 
tion. Under the amended rule, the 
investigating member is no longer permit- 
ted to vote on the disposition of that case. 
With three-member panels, if one of the 
members of the panel is the investigating 
member, problems could arise where the 
other two members split their votes. The 
tules do not prohibit an investigating mem- 
ber from serving on a panel of three. 

The 1990 amendment changes the way 


that formal Bar complaints are filed and 
establishes a distinction between any “‘in- 
quiry”’ and a complaint. Rule 3-7.3 (1990) 
outlines the required procedure for the 
review of inquiries, complaint processing, 
and initial investigative procedures.34 The 
rule directs that the Bar screen inquiries. 
Bar staff counsel now is required to deter- 
mine whether the alleged conduct, if 
proven, would constitute a violation of the 
Rules Regulating The Florida Bar. The 
Bar staff must also determine whether the 
conduct would warrant the imposition of 
discipline. If Bar counsel determines that 
the facts would not constitute a violation 
of the rules, then counsel is empowered to 
decline to go forward.*5 In the event that 
counsel decides to pursue an inquiry, a 
disciplinary file is first opened and an 
inquiry, if sworn under oath, becomes a 
complaint. 

All complaints, except those initiated 
by the Bar, must be in writing and under 
oath.3© Complaints must contain a state- 
ment providing: “‘Under penalty of per- 
jury, I declare the foregoing facts are true, 
correct and complete.” 

Even when a disciplinary file has been 
opened, Bar counsel retains the discretion 
to dismiss the case if, after a complete 
investigation, staff determines that the 
facts. show that the attorney did not violate 
the rules. Where a dismissal is entered, the 
Bar is required to make written findings 
explaining the reason for dismissal. 

In each of the instances above, the 
complainant is entitled to be informed of 
the Bar’s decision. In the case of dis- 
missal, the complainant also is entitled to 
be informed of the basis of the dismissal. 

There are several other procedural 
changes in the amendment to the rules 
which should be read by all members of 
the Bar.37 This article summarizes only the 
most significant changes, the last of which 
is the elimination of an independent find- 
ing of probable cause where an attorney 
has been charged with the commission of 
a felony. Rule 3-3.2(a) permits that a 
formal complaint can be filed without a 
finding of probable cause when a Bar 
member has merely been charged with the 
commission of a felony. The amendment 
is a gigantic leap from the prior rule, 
which permitted a formal complaint to be 
filed only upon the conviction of an attor- 
ney. No reason or rationale is given by the 
court to justify this provision. The provi- 
sion clearly implicates constitutional is- 
sues.38 The new rule also permits a side- 
step of grievance procedures where 
a Bar member has been temporarily 
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suspended, and the subject of the tempo- 
rary suspension is also the subject matter 
of the formal complaint. 

The procedural changes in the discipli- 
nary process are startling. Not only has a 
lawyer lost the right to a “trial” by the 
lawyer’s peers and the lay members of a 
grievance committee, the lawyer also has 
lost the right to have the matter heard 
before the entire committee, to have the 
most knowledgeable member of the com- 
mittee, the investigating member, vote on 
the matter and, in cases where the lawyer 
is merely charged with a felony, has lost 
the right altogether to the review afforded 
by the grievance committee process. Nei- 
ther the Disciplinary Review Commission 
nor the court ever suggested that the public 
was damaged, or their perception of the 
legal profession tainted, by these proce- 
dures employed by the grievance process. 
While the “gag rule’s” demise was emi- 
nent and disclosure and public access 
reasonable, the.demise of procedure cannot 
be justified by public need. Lawyers also 
are entitled to fairness and due process. 


Conciusion 

This article does not attempt to enumer- 
ate each and every change in the Rules 
Regulating The Florida Bar as encom- 
passed in the Supreme Court’s recent 
decision. Rather, it highlights the many 
important changes which the Supreme 
Court has enacted. Although the abolition 
of confidentiality of Bar proceedings pre- 
sents potential problems for members of 
the Bar, it is the area of procedural 
changes that most adversely impacts upon 
Florida attorneys. The Supreme Court’s 
stated purpose in amending the rules,>? 
primarily to enhance public respect and 
confidence in the lawyer disciplinary sys- 
tem, fails to provide any insight as to the 
rationale for the procedural changes. 

The new rules provide a greater open- 
ness to the public and the press. It is 
unfortunate then that the same rules re- 
strict and deprive lawyers of the proce- 
dural benefits which they had previously 
been granted. 

1 The Florida Supreme Court suggested that 
the Bar’s proposal was intended to “‘overcome 
the public perception that the disciplinary sys- 
tem is self-protective and rife with secrecy.” 
The Florida Bar Re Amendments to the Rules 
Regulating The Florida Bar (Grievance Proce- 
dures and Confidentiality), 558 So.2d 1008, 
1009 (Fla. 1990). Past Bar President Ray Fer- 
rero created the Disciplinary Review Commis- 
sion. Also created was the Commission on 
Lawyer Professionalism, which provided an 
extensive and detailed report as to the public’s 
and Bar members’ perception of lawyer profes- 


sionalism. The committee also created a creed 
of professional conduct distributed to all new 
lawyers in the state. There have also been 
commissions on advertising, which is perceived 
by some to have diminished the profession in 
the eyes of the public and enhanced the public 
distrust of self-regulation. 

2 The Department of Professional Regulation 
presently regulates numerous other professions 
including accountants, doctors, engineers, 
nurses, realtors, veterinarians, etc. FLa. Star. 
§20.30. 

3 The Supreme Court specifically acknowl- 
edged receipt of proposed amendments and 
comments from the Disciplinary Review Com- 
mission, Florida Medical Association, Rutledge 
R. Liles, William E. Loucks, past chairman of 
the Disciplinary Review Commission and the 
Board of Governors. The Florida Bar Re Amend- 
ments to the Rules Regulating The Florida Bar, 
558 So.2d at 1008. 

4The Florida Bar Re Amendments to the 
Rules Regulating Florida Bar (Grievance Proce- 
dures and Confidentiality), No. 74,570 (Fla., 
filed Feb. 15, 1990). 

5 558 So.2d 1008 (Fla. 1990). 

6 As of the date of writing this article, no 
written opinions have been generated. 

7 Tllustrative of the abuses are the actions of 
a Brickell Avenue law firm in Miami: The law 
firm waited until immediately after the effective 
date of the amendments to expel, for ‘‘cause,” 
one of its partners. The firm then sent a copy 
of its voluminous Bar complaint, alleging viola- 
tions of sundry rules, to the major clients of the 
newly-terminated partner. In most instances the 
Bar complaint, which was not provided to the 
respondent ex-partner, was hand-delivered to 
the clients by the firm, despite the clients’ 
previously expressed desire to have the files 
transferred to the ex-partner. The firm told 
clients that the ex-partner would likely be 
disbarred, thereby leaving them without repre- 
sentation. The firm tried to convince the clients 
to leave their longtime attorney. The merits of 
the complaint? While the matter remains pend- 
ing, even a dismissal by Bar counsel will not 
remedy the damage. Nor will a civil suit against 
the firm repair the relationship between the 
clients and their attorney. 

8 558 So.2d at 1009. 

2 Nonpublic discipline included findings of 
minor misconduct or private reprimands. It also 
included a letter from the grievance committee, 
which was not a formal discipline, but which 
admonished the lawyer to refrain from specified 
proscribed conduct. 

10 Stone v. Rosen, 348 So.2d 387 (Fla. 3d 
D.C.A. 1977). 

11 The Supreme Court did not clearly state 
whether immunity was totally abolished or 
whether a complainant would, under certain 
circumstances, retain qualified immunity. It 
appears that the court intended to abolish im- 
munity. 558 So.2d at 1009. This matter will 
likely be the source of future litigation. 

12 Td. 

13 558 So.2d at 1011. 

14 

15 Staff counsel, special counsel, and griev- 
ance committee members continue to have 
immunity for their statements, actions and omis- 
sions. This is a qualified “prosecutorial immu- 
nity.” 

16 RuLES REGULATING THE FLorIDA Bar, Rule 
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3-7.1(0). 

17A respondent, under amended Rule 
3-7.1(d) (1990) may disclose the existence of 
proceedings, documents, or correspondence. A 
respondent has always been able to waive 
confidentiality and thus the “gag rule.’ A 
respondent, however, has never previously been 
entitled to a Bar response in the event of false 
or misleading statements by a complainant or 
witness. 

18 Witnesses in grievance matters are now 
permitted the same leeway as complainants in 
disclosing their testimony and the course of the 
proceedings. Rutes REGULATING THE FLORIDA 
Bar, Rule 3-7.1(d) (1990). 

19 See discussions below. 

20 Ruces REGULATING THE FLoripa Bar, Rule 
3-7.1(j) (1990). 

21 Rutes REGULATING THE FLorIpA Bar, Rule 
3-7.1(i) (1990). 

22 RuLes REGULATING THE FLoripa Bar, Rule 
3-7.1(h) (1990). 

23 RuLes REGULATING THE FLoripA Bar, Rule 
3-7.1(€), (h), (i), @), (k), (1) (1990). 

24 RuLes REGULATING THE FLoripA Bar, Rule 
3-7.1(n) (1990). This provision places an attor- 
ney in a no-win situation. If an attorney seeks 
to establish, for example, minor misconduct by 
showing that he was impaired, he may subject 
himself to public disclosure of his treatment or 
addiction. On the other hand, if he fails to 
reveal these matters at a disciplinary proceed- 
ing, he may face more serious discipline than 
might otherwise be warranted. 

Rutes REGULATING THE FLoripA Bar, Rule 
3-7.1 (1989). 

26The implications for the use of these 
materials in malpractice litigation is staggering. 
Whether a complaint, itself, can be admitted in 
evidence against an attorney may be a source 
of further litigation. See generally Fora Cope 
oF Evipence §90.404(1)(a); (2); §90.405(2). 
Sworn statements given to the Bar will be 


admissible in subsequent litigation. 
§90.803(18), (22). 

27 RuLes REGULATING THE FLoripA Bar, Rule 
3-5.1(d) (1990). 


28Some confusion may result from the 
choice of the designation ‘‘admonishment.”’ 
Prior to the amendment, when a grievance 
committee found some insignificant impropri- 
ety, not arising to the level of misconduct, the 
committee could direct that a “letter of admon- 
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ishment” be sent to the respondent. These 
letters were not public sanctions and were 
essentially advice to the attorney. The “‘letters 
of admonishment”’ for conduct which were not 
deemed improper should not be confused with 
an admonishment. ‘These letters have been rede- 
signated by the court as “letters of advice.” 
Rule 3-7.4(k) (1990). 

29 RuLes REGULATING THE FLoripaA Bar, Rule 
3-7.4(g) (1990). 

30 Ruces REGULATING THE FLoripA Bar, Rule 
3-7.4(g) (1990). 

31 The old adage, “‘if it ain’t broken, don’t fix 
it” comes immediately to mind. While the 
court seemed very concerned with the com- 
plainants’ constitutional rights, 558 So.2d at 
1009, it may have given less consideration to 
the constitutional implications of depriving a 
respondent of his right to compulsory process. 

32 RuLes REGULATING THE FLoripA Bar, Rule 
3-7.4(f) (1990). 

33 Jd. 

34 See Ruies REGULATING THE FLORIDA Bar, 
Rules 3-3.2(a) (1990) and 3-7.3 (1990). 

35 RuLes REGULATING THE FLorIDA Bar, Rule 
3-7.3(a) (1990). 

36 RuLEs REGULATING THE FLORIDA Bar, Rule 
3-7.3(c). 

37 RuLes REGULATING THE FLoripA Bar, Rule 
3-3.2(a) (1990). 

38 When an attorney is merely charged with 
a felony, the chairman of a grievance committee 
must concur in the decision to sidestep the 
grievance process. 

39 558 So.2d at 1009. 
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Going Beyond 
The Minimum: A Practical Approach 
to Trust Account Administration 


by Terri Olson 


n Florida, the very first governing councils of the territory recognized proper 

money handling as a major component in the public’s perception of the 

attorney’s ethics, slapping stiff penalties on those who did not properly 

account for money they had received on behalf of their clients.! Unfortu- 
nately, 160 years and several codes of ethics later, many Florida lawyers still do not 
recognize the necessity of strict compliance with those provisions regulating the 
passage of the client’s cost money through the attorney’s hands: the trust accounting 
regulations. As Richard Greenberg has pointed out in his article, “Attorney 
Discipline: Nipping Grievances in the Bud,” also in this special issue, ‘By far the 
single area which is the greatest source of attorney discipline in Florida is failure to 
properly maintain a trust account.” 

Not only are trust accounting violations the largest single source of discipline for 
Florida attorneys, but grievance procedures dictate that the discipline exacted for 
these violations will likely be severe. This article attempts to explain through 
illustration the basic principles of maintaining a trust account in compliance with the 
letter and the spirit of the Rules Regulating The Florida Bar. 


Opening and Establishing the Account 

Trust fund accounts are, very simply, accounts set up to hold “‘[m]oney or other 
property entrusted to an attorney for a specific purpose, including advances for costs 
and expenses.”’2 Items that may find their ways into trust accounts include cost 
deposits, contingency deposits, and refundable retainers. Technically, a nonrefund- 
able retainer is considered part of the attorney’s fee and thus not a trust account item. 
In addition, a prepaid fee, even if client and attorney agree that it may be partially 
refunded to the client if it is later determined to be too large, is not considered a 
refundable retainer and should not go into the trust account.? This particular 
consideration illustrates yet another of the many reasons why the lawyer and client 
should have a specific fee arrangement worked out in advance, as doing so will 
obviate any later questions the client or the Bar might have over whether the money 
properly belonged in trust. 

The only exception to the requirement that money held for the client must be 
placed in a trust account comes in Rule 4-1.15 of the Rules Regulating The Fiorida 
Bar, which provides in part that ‘“‘funds may be separately held and maintained other 
than in a bank account if the lawyer receives written permission from the client to 
do so and provided that such written permission is received prior to maintaining the 
funds other than in a separate bank account.” The phrase “‘written permission”’ is 
crucial, as Bar referees will not sympathize with trained professionals who have 
failed to keep written records and thereby put themselves at a disadvantage in a 
my-word-versus-their-word situation.* Even if the attorney has the client’s written 
permission to invest the money in other than a trust account, great care must be taken 
that the exact terms of the investment and how it will affect the availability of the 
client’s funds are made clear.> 
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In Florida, the majority of trust accounts 
are administered by The Florida Bar Foun- 
dation through its interest on trust 
accounts program. First established by the 
Supreme Court of Florida in 1978 as a 
voluntary program and made mandatory 
in 1989,° IOTA operates by requiring that 
“‘fa]ll nominal or short-term funds belong- 
ing to clients or third persons which are 
placed in trust funds belonging to clients 
or third persons which are placed in trust 
with any member of The Florida Bar 
practicing . . . within the State of Florida 
shall be deposited into one or more inter- 
est-bearing trust accounts’’’ with interest 
going to The Florida Bar Foundation for 
use in legal aid programs, scholarships, 
and the like. While the rules do not 
directly obligate the attorney to invest 
nonnominal amounts or money held long- 
term in an interest-bearing account, the 
fiduciary position of the attorney dictates 
that the money must be dealt with pru- 
dently. According to Rule 5-1.1(d)(7), 
whether a client’s funds are considered 
nominal or short-term “‘shall rest in the 
sound judgment of the lawyer or law 
firm.” 

When the account is opened, Florida 
Bar Form 200 must be sent to the financial 
institution and Form 201 to The Florida 
Bar, notifying each of the nature of the 
account. (These forms are included in the 
Foundation’s IOTA packet.) The attorney 
must also, under Rule 5-1.2(c)(4), author- 
ize the bank to notify staff counsel at The 
Florida Bar if any trust check is returned 
NSF, unless it was the bank’s error. In 


addition, the words “‘trust account”’ must 
be plainly included in the account title. 
Although the attorney’s own money 
should never be placed in this account, 
using a nominal amount ($100 or less) to 
deposit the minimum required by the bank 
to start the account is not considered 
commingling of funds. Attorneys will find 
that most major banks throughout the state 
are familiar with lawyers’ trust accounts 
and their requirements and may be quite 
helpful in showing them how to start up 
the account correctly. 

An additional question that must be 
resolved when the account is opened is 
who the signatories on the account will be. 
It may be tempting to allow the book- 
keeper or accountant, if there is one, to 
conduct all business for the account, but 
when attorneys arrange for statements to 
be mailed to the bookkeeper and for all 
checks to be signed by him or her, they 
place themselves in what can emerge as a 
very awkward position. Not only is the 
attorney at a disadvantage if an employee 
is dishonest, but the attorney must realize 
that even in the case of simple error, the 
ultimate responsibility for the client’s 
funds will return to him or her—no one 
else. No bookkeeper was ever disbarred 
for trust violations. It is good practice for 
bank statements to be sent routinely to 
partners in the firm, who will then involve 
themselves with reconciliation, and it is 
better practice for the attorneys themselves 
to be signatories on the account. 

In order for the interest on a trust 
account to be properly remitted to The 


“I've never seen a judge use his gavel as much as this 
one did today!” 
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Florida Bar Foundation or to the client, the 
account must carry the tax identification 
number of The Florida Bar Foundation 
(59-1004604) or of the client, respectively. 
Generally, the tax identification number 
of the firm or of an individual attorney 
should not be used in opening a trust 
account, although there may be special 
circumstances under which that is appro- 
priate. 

If the property the lawyer holds for the 
client is not money—for instance, stock 
certificates, property to be appraised, or 
exhibits in litigation—the attorney still 
must properly label it as belonging to the 
client and must provide for its safekeep- 
ing.8 Unfortunately, attorneys sometimes 
regard their law offices as a sanctum 
sanctorum and forget that in the case of 
long-term or rancorous litigation, oppos- 
ing parties may not be above engaging in 
a little self-help.? Minimum safety precau- 
tions should include setting up and 
maintaining a safe-deposit box for client 
property separate from any other boxes the 
attorney might have, so that neither funds 
nor property will be commingled. 

Sometimes attorneys who handle large 
amounts of money for their clients will 
find that the balance in the trust accounts 
is greater than the maximum that is FDIC- 
insured. The question then arises whether 
they must take action to protect the excess 
funds. The Professional Ethics Committee, 
when queried on this particular matter, 
replied that it was not necessary for the 
law firm to form new accounts when the 
balance in the trust account went above the 
FDIC-insured amount, but that its fiduci- 
ary position required it to ‘“‘act as a 
prudent man”’ if it felt the funds were at 
risk.!° In another opinion, the committee 
Stated that a firm that entered into an 
arrangement with the bank to purchase 
government securities whenever the bal- 
ance in the trust account went over 
$40,000 did not behave improperly in so 
doing." 

If an attorney or firm ceases practice for 
any reason, the trust accounts still must 
be maintained until every client matter is 
closed. A case in point is Florida Bar v. 
Zilberberg, 553 So.2d 1168 (Fla. 1989). 
Zilberberg, who was closing out his pri- 
vate practice and had already closed his 
trust accounts, was suspended by the Vir- 
ginia Bar for three years after he bounced 
a check written on his personal account to 
a client for settlement proceeds in an 
insurance case. (The Florida Bar declined 
to follow the discipline imposed in Vir- 
ginia with anything more severe than a 
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public reprimand.) The moral is: Maintain 
trust accounts until all clients have had all 
work completed and signed a full closing 
statement. 


Trust Accounting Records 

Once the attorney has actually received 
money from the client that should be 
placed in a trust account, Rule 5-1.2(b) 
sets out minimum accounting records that 
the attorney must keep. At a minimum, the 
attorney must maintain deposit slips (with 
a separate book for cash receipts) identify- 
ing the date, source, and client for funds 
received; a separate journal for all receipts 
and disbursements; and a separate file or 
ledger for each client or client matter. All 
of these must clearly indicate the date, 
relevant matter, check number, and reason 
for receipt or disbursement. All bank state- 
ments for these accounts must be retained 
as well.!2 The lawyer must also ensure 
that a detailed list is prepared at least once 
a year stating what the balance is in 
unexpended trust money for each client.!5 

This balance for each client should be 
reviewed monthly and taken into consid- 
eration when the attorney reconciles 
records with the attorney’s bank state- 
ments. Any discrepancies between the 
attorney’s records and the bank’s must be 
noted, specifically described, and ac- 
counted for. All of this material must be 
kept at least six years.!4 

When the particular matter for which 
the trust funds are being held has been 
concluded, the attorney should prepare a 
closing statement for the client detailing 
each disbursal of the client’s trust funds 
that has been made and setting forth either 
the balance remaining to be disbursed to 
the client or any additional costs or fees 
due to the attorney on the matter. The 
client and attorney should review this 
statement, agree on it, and sign it before 
any matter is considered finished or any 
separate trust account started for the client 
is closed.!5 

It cannot be emphasized enough that the 
lawyer must understand the above proce- 
dures and either perform them personally 
or supervise their performance by some- 
one else. While The Florida Bar generally 
has recognized inadvertent bookkeeping 


accounting or bookkeeping class is not at 
all unheard of.!7 The financial penalties 
are not inconsequential either: Disciplined 
attorneys frequently (in addition to paying 
audit costs) must hire CPA’s or other 
financial consultants to review their re- 
cords on a regular basis and report 
findings to the Bar.'8 


Disbursements 

The disbursement of money from the 
trust account presents a different set of 
problems. The most common problem 
results from disbursing money before it 
has been “collected.” Once a client has 
written a check for costs and the attorney 
has deposited it in the trust account, the 
tendency is often to go ahead and spend 
the money as necessary. Rule 5.-1.1(f), 
however, makes it clear that ‘‘a lawyer 
may not disburse funds held for a client 
or on behalf of that client unless the funds 
held for that client are collected funds. For 
purposes of this provision, ‘collected’ 
funds means funds deposited, finally set- 
tled, and credited to the lawyer’s trust 
account.”’ So, typically, there will be a lag 
of at least several days before these funds 
can actually be used. 

The only exceptions to the above are set 
out specifically in Rule 5-1.1(f) as well. If 
the trust money is in the form of a certified 
or cashier’s check, a check for loan pro- 
ceeds from a licensed or chartered lending 
institution, or a state or federal govern- 
ment check, it can be considered collected 
immediately on deposit. If the check 
comes from an insurance company, the 
trust account of another licensed lawyer, 
or the escrow account of a real estate 
broker, or is issued directly by the bank, 
it may be disbursed immediately if ‘‘the 
lawyer has reasonable and prudent 
grounds to believe that the instrument will 
clear and constitute collected funds in the 
lawyer’s trust account within a reasonable 
period of time.” 

The attorney should also remember that 
although the Bar rules permit disburse- 
ments against uncollected funds in the 
above circumstances, there is no corre- 
sponding rule requiring the banks 
immediately to disburse the funds to the 
lawyer. For example, although a lawyer 
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error (as opposed to deliberate misappro- 
priation) as a mitigating factor in 
discipline cases, the penalties can still be 
severe. Attorneys who recognize that time 
is money will be dismayed to learn that a 
common means of expiation is retaking 
the ethics portion of the Florida bar 
exam,!6 and that being required to pass an 


may disburse to cover costs immediately 
after being given (and depositing) a certi- 
fied check, the bank may, perhaps based 
on experiences with the other lending 
institution, decide that the funds repre- 
sented by the check cannot be considered 
collected immediately. If this happens, any 
resulting problems in the trust account are 
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WE CAN HELP 


still the lawyer’s responsibility, not the 
bank’s. 

Another area for dispute in disburse- 
ment arises from the unfortunate fact that 
lawyers and clients often disagree over 
whether the fees for which the lawyer bills 
the client are those that were actually 
agreed on. The client may demand that the 
attorney release the balance of the trust 
funds; the attorney may claim that the 
money is owed to the lawyer or to the 
firm. The Bar has long held that it is not 
unethical for a lawyer to assert a lien on 
the client’s property to recover fees.!9 
Whether the lien is valid and enforceable 
is then a question of law. The lawyer who 
looks to trust account funds when he or 
she is not paid by the client must, how- 
ever, be cautious. While there are 
situations in which an attorney may im- 
pose a lien on funds held in trust,”° if the 
funds are held in trust for a specific 
purpose, such as for costs and deposits, 
Rule 5-1.1, which states in part that the 
funds ‘‘must be applied only to that pur- 
pose,” will be applied quite literally. 

On the flip side of the coin from the 
attorney who will not or cannot disburse 
funds from an account is the attorney who 
keeps money in a trust account longer than 
necessary. Once a client matter is con- 
cluded and a closing or settlement account 
is signed by the attorney and the client, 
trust account funds for that matter should 
no longer be kept in the account but either 
disbursed or transferred to an operating 
account, as the situation dictates. Since 
federal tax regulations stipulate that gross 
income should be counted as soon as “all 
the events have occurred which fix the 
right to receive such income,’’?? leaving 
money in a trust account that does not 
need to be there will be considered con- 
structive receipt, and an attorney who has 
deliberately left money in an account (or 
placed it there improperly) to avoid paying 
taxes on the income may be subject to 
penalties by the IRS. 


Audits 

What do bouncing a check, failing to 
file the required trust account certificate, 
or declaring bankruptcy have in common? 
Any one of these (among other things) 
may prompt the Bar to order an audit of 
the attorney’s accounts.” As noted above, 
Rule 5-1.2(c)(4) ensures that the Bar will 
automatically be notified of a returned 
check. An attorney audited for suspected 
trust account violations must provide the 
Bar’s auditors not only with all trust 
account records, but also sometimes with 
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the records from all other accounts, be- 
cause although the rules state that the 
general accounts are not to be scrutinized 
for a trust violation, they prudently add 
“‘except to verify that trust money has not 
been deposited thereto. If it has been 
determined that trust money has been 
deposited into a general account, all of the 
transactions pertaining to any firm account 
will be subject to audit.’24 In addition, if 
the auditors decide that the trust accounts 
have indeed been improperly kept, the 
attorney will be liable for the cost of the 
audit.25 An attorney who is aware of what 
prompts an audit order and who has con- 
scientiously followed the specified trust 
accounting procedures will not need to 
live in fear of an audit. 


Conclusion 

While this article reflects the current 
status of the rules regulating trust ac- 
counts, of course future refinements and 
adjustments may possibly be made to 
them. It is important to remember that the 
Bar requires the attorney to certify annu- 
ally that he or she is in compliance with 
these rules. It is not possible to know that 
one is complying with unread rules. There- 
fore, the prudent (and honest) lawyer 
should reread the trust accounting rules 
annually to ensure up-to-date compli- 
ance. 


1 The 1828 Acts of the territorial council 
provide on p. 15, §7 that attorneys who fail to 
account for clients’ funds will be ‘“‘stricken 
from the list of attorneys” allowed to practice 
in the state. 

2 ReGuLATING THE FLoripa Bar, Rule 
5-1.1. 

3 An excellent discussion of the distinctions 


between refundable and nonrefundable retainers 


can be found in Professional Ethics Committee 
Opinion 76-27. See also Florida Bar v. Damore, 
551 So.2d 463 (Fla. 1989). Damore was disci- 
plined for depositing a retainer into his 
operating account. 

4 See Florida Bar v. Levine, 553 So.2d 
1167 (Fla. 1989). The non-English-speaking 
mother of the client insisted that she had not 
approved using a $10,000 bond deposit as a 
guarantee for fees. 

5 See Florida Bar v. Shimek, 551 So.2d 463 
(Fla. 1989). Shimek had placed the client’s 
funds in a CD. The client also claimed that she 
had not given him permission to do so, but in 
any event, the maturity date on the CD was 
December 5, 1990. 

© Voluntary donation of interest was first 
set out in In re Interest on Trust Accounts, 356 
So.2d 799 (Fla. 1978). Amendments to make 
this mandatory came through Matter of Interest 
on Trust Accounts: A Petition to Amend the 
Rules Regulating The Florida Bar, 538 So.2d 
448 (Fla. 1989), and Matter of Interest on Trust 
Accounts: A Petition to Amend the Rules 
Regulating The Florida Bar, 547 So.2d 117 


(Fla. 1989). 

7 Ruies REGULATING THE FLoripa Bar, Rule 
5-1.1(d)(2). 

8 Ruies REGULATING THE FLoripa Bar, Rule 
4-1.15. 

° See, for example, Florida Bar v. McMa- 
hon, 553 So.2d 1167 (Fla. 1989). During a 
dispute over mortgage payments that were to 
be delivered to the receivers for a foreclosed 
timeshare company, 10 checks were removed 
from the lawyer’s office. 

10 Professional Ethics Committee, Op. 72- 
37. 

11 Professional Ethics Committee, Op. 76- 
30. 

12 Ruves REGULATING THE FLoripa Bar, Rule 
5-1.2(b). 

13 Rutes REGULATING THE FLoripa Bar, Rule 
5-1.2(c)(2). 

14 Ruves REGULATING THE FLoriIpA Bar, Rule 
5-1.2(c). 

1S See, for example, Florida Bar v. Kohl, 547 
So.2d 1211 (Fla. 1989). Kohl inadvertently 
deposited trust funds into an operating account 
and failed to execute a closing statement reflect- 
ing the client’s approval of disbursements. He 
was required after suspension to retake the 
ethics portion of the Bar exam and to retain a 
CPA to review his accounts and submit reports 
to the Bar. 

16 Florida Bar v. de la Portilla, 547 So.2d 
1211 (Fla. 1989). De la Portilla had inadver- 
tently failed to deliver a final mortgage payment 
for her clients, believing that she had already 
sent it. 

17 Iq. 

18 Kohl, 547 So.2d 1211 (Fla. 1989). 

19 Professional Ethics Committee, Ops. 70- 
17, 68-21, 65-10, and 62-71, among others. 

20 Daniel Mones, P.A. v. Smith, 486 So.2d 
559 (Fla. 1986). 

21 See Professional Ethics Committee, Op. 
87-12; Florida Bar v. Bratton, 413 So.2d 754 
(Fla. 1982). 

22 See Treas. Reg. §§ 1.451-1-1.451-2. 

23 Rutes REGULATING THE FLoripA Bar, Rule 
$-1.2(d). 

24 Rutes REGULATING THE FLoripa Bar, Rule 
5-1.2(e). 

25 Id. 
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Ethics in Practice 


Answers 
to Frequently-Asked Ethics Questions 


by Timothy P. Chinaris and Lili Quintiliani 


he attorneys in The Florida Bar’s Ethics Department provide informal 
advisory ethics opinions to members of The Florida Bar who 
inquire about their own contemplated conduct. To receive a written 
advisory opinion regarding your own contemplated conduct, write to: 
The Florida Bar Ethics Department, 650 Apalachee Parkway, Tallahassee, Florida 
32399-2300. Include all of the relevant facts and identify the question to be 
addressed. To receive an oral advisory opinion regarding your own contemplated 
conduct, telephone the Ethics Department at 1-800-235-8629. 

The answers to the following frequently-asked questions necessarily are general 
in nature. Attorneys facing similar problems should consult the cited authorities. In 
the citations, “‘Rule”’ or “‘Rules”’ refers to the Rules Regulating The Florida Bar and 
“‘Opinion”’ or “‘Opinions”’ refers to formal advisory opinions of The Florida Bar’s 
Professional Ethics Committee. The rules are published in several places, including 
the annual September directory issue of The Florida Bar Journal. The opinions are 
published in a book entitled Professional Ethics of The Florida Bar. (This book, 
which also contains the rules, is available in most law libraries and can be purchased 
from the Publications Department of The Florida Bar.) 


} e I have received a subpoena for a client’s file from the Internal 
Question: Revenue Service. What should I do? 


An swer: Rule 4-1.6 (the confidentiality rule) provides that, with certain 

* limited exceptions, an attorney ‘‘shall not reveal information 
relating to representation of a client” without the client’s consent. An attorney’s files, 
which obviously contain information relating to representation of clients, are 
protected by the confidentiality rule. Therefore, absent consent of the affected client, 
an attorney should refuse to voluntarily release a client’s records to a third party, 
such as the IRS. 

Once the attorney is served with a subpoena, however, the issue changes from one 
of ethical confidentiality to one of evidentiary attorney-client privilege. See Com- 
ment, Rule 4-1.6. An attorney whose client records are the subject of a subpoena from 
a third party should refuse to produce the records on the ground of attorney-client 
privilege if the privilege might possibly be applicable. Any doubts about applicability 
of the privilege should be resolved in favor of nondisclosure. If the third party then 
obtains a court order requiring production, the attorney may comply with the order 
and release the records as ordered. Rule 4-1.6(d). 


Question: May I charge interest on past due accounts? 


Answer: The Professional Ethics Committee of The Florida Bar has stated 
that there is no ethical prohibition against an attorney charging a 

lawful rate of interest on liquidated fees or costs. An attorney who wishes to charge 

interest on past due accounts, however, must do so either: 1) by written agreement 
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with the client; or 2) in the absence of a written agreement, by giving the client 
reasonable notice of the intent to begin charging interest. The committee viewed 60 
days as constituting reasonable notice. See Opinions 86-2; 71-26. 


e 
Question: What is meant by the term “of counsel?” 


An swer: An “of counsel’’ relationship is more than a mere referral 

* arrangement. An attorney may be considered “‘of counsel”’ if he 
or she has a regular, continuing relationship with an attorney or firm in a capacity 
other than that of partner or associate. Opinions 72-29; 75-41; 71-49. Because of this 
close relationship, attorneys in an “‘of counsel’’ relationship are considered to be in 
the same firm for purposes of the conflict of interest rules. Opinions 72-41; 61-20. 
A recent ABA formal opinion, Opinion 90-357, indicates that a law firm may be 
“‘of counsel’’ to another lawyer or law firm if the required close, continuing, regular 
relationship exists. 


May I advertise that I am a “specialist” in a particular area of 
Firm clients Question: 


or whom 

fe _ An e Only an individual attorney who has been board certified in an 
the associate SWEL® areca of practice pursuant to Ch. 6 of the Rules Regulating The 
Florida Bar may state ‘‘specialist in (area of certification).’’ Rule 6-3.8(a). Firms, 

r ender ed however, cannot be board certified and, therefore, a firm cannot ‘‘specialize”’ or be 

legal Services 4 “specialist,” even if every attorney in the firm is certified. Rule 6-3.8(b). Florida 


attorneys who are not board certified are prohibited from using the term “‘specialist,”’ 
Should be or any derivative thereof, in their advertising. Rule 4-7.5. 
adv is e d Nevertheless, it would be permissible to truthfully state that a firm or an attorney 
emphasizes or concentrates on a particular area of law, or that the practice is limited 
that the to that area. Similarly, attorneys and firms may simply list their actual areas of 
° practice in their advertising. 
associate 


is leavin _ e I share office space with another attorney. May we use 
g Question: letterhead that shows both of our names but disclaims that we 
are a partnership? 


Answer: No. Rule 4-7.6(d) prohibits lawyers from stating or implying that 

they practice in a partnership or other organization unless that is 
true. Therefore, in order for attorneys to practice under a name such as ‘‘Smith and 
Jones,” a bona fide partnership or professional association must exist. A statement 
that the attorneys are ‘‘not a partnership” could confuse and mislead the public. The 
Professional Ethics Committee of The Florida Bar has stated that in a bona fide 
partnership there is, among other things, a sharing of profits and losses. Opinion 
74-48. A professional association or professional service corporation must comply 
with the requirements of Rule 4-8.6. 


Question: An associate is leaving our pee: Wale firm clients, if any, 
must be notified of the associate’s departure? 


Answer: Firm clients (whether brought to the firm by the associate or 
otherwise) for whom the associate rendered legal services should 
be advised that the associate is leaving. See Rule 4-1.4. The recommended method 
of notification is a joint letter from the firm and the associate advising those clients 
of the associate’s departure from the firm and requesting that the clients decide who 
is to continue handling their legal matters. If the associate and the firm cannot reach 
an agreement on a joint letter, the associate may send a notice to the clients stating 
that the associate has left the firm; such a notice may reflect the associate’s new 


address but may not solicit a response regarding disposition of the clients’ cases. 
Opinion 84-1. 
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Question: How long must I retain closed files? 


Answer: With the exception of trust accounting records (six years) and 

closing statements in contingent fee cases (six years), there is no 
specific number of years for which attorneys are required to keep closed files. 
Similarly, there is no set time period after which closed files may summarily be 
destroyed. The Professional Ethics Committee has stated that the appropriate length 
of time to keep a file depends on such factors as the nature of the case and the type 
of material found in the file. 

The committee, however, has established guidelines for attorneys who wish to 
dispose of closed files. The attorney should first attempt to contact the clients and 
obtain their directions regarding disposition of the files. If the attorney is unable to 
contact a particular client, the attorney should review that client’s file and remove 
any original documents or important papers (e.g., wills, contracts) that might later 
be vital to the client’s interests. Any such papers must be indexed and retained for a 
reasonable length of time. The attorney may then dispose of the remainder of the file. 
When disposing of the file, reasonable care should be taken to protect client 
confidentiality. Opinions 81-8; 63-3. 


‘ e Iam holding in my trust account settlement proceeds belonging 
Question: to the client. The client has not contacted me, and I do not 
know his present whereabouts. What must I do with these 
funds? 


Answer: Rule S-1.1(e) states that an attorney holding trust funds for a 

missing client must make a diligent attempt to locate the client. 
While attempting to contact the client, the attorney’s trust account records must 
reflect that the funds are being held for a missing owner. If a diligent attempt to 
locate the missing owner is unsuccessful, the rule directs the attorney to dispose of 
the funds pursuant to the procedure outlined in F.S. Ch. 717. 


Question: Am I required to participate in the interest on trust accounts 
(IOTA) program? 


Answer: The Florida Supreme Court has stated that ‘“‘all nominal or 
short-term funds belonging to clients or third persons which are 
placed in trust with any member of The Florida Bar practicing from an office or other 
business location within the State of Florida shall be deposited”’ into an interest- 
bearing IOTA trust account. Rule 5-1.1(d). See also 538 So.2d 448 (Fla. 1989). 
Information about setting up an IOTA account is available from The Florida Bar 
Foundation, which can be contacted at (407) 843-0045 or (800) 541-2195. 


Question: I represent a plaintiff in a case against a corporate defendant. 
Does Rule 4-4.2 prohibit me from contacting any current 
employees of the defendant corporation without consent of the 
corporation’s counsel? 


Answer: Rule 4-4.2 prohibits an attorney from communicating concerning 

the subject of the representation with a person the attorney knows 
to be represented by counsel in the matter, unless the other attorney consents. In the 
case of a represented corporation, however, not all current employees of the 
corporation are within the scope of Rule 4-4.2. Unless corporate counsel’s consent 
is obtained, the rule does prohibit contacts with current employees who have a 
managerial responsibility on behalf of the corporation (e.g., directors, officers) and 
with nonmanagerial employees whose acts or omissions may be imputed to the 
corporation for liability purposes (e.g., a nonmanagerial employee who was directly 
involved in the incident in controversy). Comment, Rule 4-4.2; Opinion 78-4. On the 
other hand, Rule 4-4.2 does not prohibit contacts with nonmanagerial employees who 
were not directly involved in the incident in controversy (e.g., nonmanagerial 
bystanders). Opinion 78-4. Thus, these employees can be contacted without consent 
of corporate counsel. 


It is ethically 
permissible 
for an 
attorney 
to contact 
former 
employees of 
a represented 
corporate 


party 
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Question: Does Rule 4-4.2 prohibit contacts with former employees of a 
represented corporation? 


Answer: Opinion 88-14 concludes that it is ethically permissible for an 

attorney to contact former managers and other former employees 
of a represented corporate party without corporate counsel’s knowledge or consent, 
unless those former employees are, in fact, represented by the corporation’s counsel. 
In making such contacts, however, the attorney may not inquire into matters that 
are privileged. Additionally, the attorney could clearly identify himself or herself and 
the capacity in which he or she is acting. Rule 4-4.3. 


" e Several years ago, I represented a client in a residential real 
Question: estate transaction. Now another client has asked me to repre- 
sent her in suing my former client on a commercial contract 
matter. Ethically, what determines whether I can take the case 
against my former client? 


Answer: Rule 4-1.9 sets forth a two-pronged test that must be satisfied 
e 

before an attorney can represent someone whose interests are 
“materially adverse”’ to those of a former client. Unless the former client consents 


U d th after consultation, the attorney may not: 1) represent the present client in a matter 
ndaer € that is the same as, or substantially related to, the matter on which the attorney 
former ru le, represented the former client; or 2) use information relating to the representation of 
. the former client to the disadvantage of the former client, unless the information has 
if one become “‘generally known.” 
attorn ey Contrary to what some attorneys believe, confidential information is not the sole 
d test — both prongs of Rule 4-1.9 must be satisfied. See Brent v. Smathers, 529 So.2d 
in a firm 1267 (Fla. 3d DCA 1988). 
disqualified, similar suits against the defendant? 


the entire 

firm was 
also 

disqual ified Question: I anticipate that I will need to testify on my client’s behalf. 


May another attorney in my firm represent the client at the trial 
in which I will testify? 


An S r: No. Rule 4-5.6(b) prohibits an attorney from offering or making 
wer: any agreement in which a restriction on the attorney’s right to 
practice is part of the settlement of a controversy between private parties. 


Answer: Yes. There is one major difference between the present lawyer-as- 

witness rule and the rule that appeared in the old code. Under the 
former rule, if one attorney in a firm was disqualified from representing a client 
because he or she would be a necessary witness on behalf of the client, the entire firm 
was also disqualified. Under the present rule, however, only the testifying attorney 
is disqualified for this reason. Section (b) of Rule 4-3.7 expressly states that the 
remaining attorneys in the firm may represent the client at trial unless precluded from 
doing so for conflict reasons (e.g., unless the testifying attorney’s testimony will be 
prejudicial to the client). 


e 
Question: May I send a “thank you” note to jurors after a trial? 


Answer: No. Rule 4-3.5(d) prohibits an attorney from initiating communi- 

cation with a juror regarding the trial except to determine whether 
the verdict may be subject to legal challenge. But before initiating such communica- 
tion, the rule requires that the attorney have reason to believe that grounds for a 
challenge may exist and that the attorney file a notice of intention to interview the 
juror. A copy of the notice must be delivered to the trial judge and to opposing 
counsel a reasonable time before the interview. See also F.R.C.P. 1.431, which 
requires that the attorney file a motion with the court requesting the court’s 
permission to interview the juror. 


Timothy P. Chinaris is ethics counsel for The Florida Bar. Lili Quintiliani is an 
assistant ethics counsel. 
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Ethics in Practice 


Conflicts Interest 


The Rules of Professional Conduct 


by Ralph A. DeMeo and William D. Anderson 


he Florida Bar serves as an official arm of the Supreme Court of 

Florida.' In this capacity, the Bar is charged with the duty of 

administering the standards of professional responsibility applicable to 

the practice of law in the State of Florida. These standards, approved 
and adopted by the Supreme Court of Florida, are set forth in the Rules Regulating 
The Florida Bar.” Thus, Florida attorneys with specific questions relating to ethical 
dilemmas should in the first instance refer to the published canons of ethics governing 
attorney conduct in Florida. 

At the present time, many of the requests for advisory opinions received by ethics 
counsel for The Florida Bar deal with issues related to perceived conflicts of interest, 
the focus of this article. The following is an analysis of the most frequent problems 
which confront attorneys relating to conflicts, as determined by the number of 
inquiries received by Bar headquarters. 


Frequent Ethical Issues Relating to Conflicts 

Ch. 4 of the Rules Regulating The Florida Bar establishes the Rules of Professional 
Conduct, which set forth the ethical standards governing attorney behavior for 
members of The Florida Bar. Although the Florida rules are similar to those found 
in the American Bar Association Model Rules of Professional Conduct, and the 
earlier ABA Model Code, differences exist in both the text and the substance of the 
various sets of rules. Many of these differences are apparent in the rules relating to 
conflicts of interest in the relationship between an attorney and his clients or between 
an attorney and his employers. Thus, it is important that Florida attorneys understand 
the scope and significance of Florida’s rules governing such conflicts in order to 
avoid improper behavior and the possibility of disqualification or disciplinary 
proceedings. A review of the relevant Florida rules, decisions of the various Florida 
courts, and opinions of the Professional Ethics Committee of The Florida Bar is, 
therefore, in order. 
¢ Representing Persons Adverse to Former Clients 

Rule 4-1.9 establishes the general framework by which Florida attorneys must 
safeguard the interests of former clients.* The text of that rule provides that: 


A lawyer who has formerly represented a client in a matter shall not thereafter: 


(a) Represent another person in the same or a substantially related matter in which that person’s 
interests are materially adverse to the interests of the former client unless the former client 
consents after consultation; or 


(b) Use information relating to the representation to the disadvantage of the former client except 
as Rule 4-1.6 would permit with respect to a client or when the information has become 
generally known. 


Substantively, this rule imposes upon lawyers a duty of loyalty and prohibits the use 
of confidential information to the disadvantage of a former client. In practice, 
however, many attorneys misunderstand the nature of the ethical obligations owed 
to former clients, often due to confusion over the precise definition of the language 
set forth in the rule. 

Rule 4-1.9(a) prohibits an attorney from representing another person in the same 
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or a substantially-related ‘“‘matter’’ where 
the new client’s interests are ‘‘materially 
adverse” to a former client, unless the 
former client consents after consultation. 
Thus, the rule presents two distinct inter- 
pretational dilemmas for the practitioner: 
Determining what constitutes the same or 
a substantially-related matter, and recog- 
nizing interests that are materially adverse. 
The comment accompanying the rule 
states that with regard to the same matter, 
“[w]hen a lawyer has been directly in- 
volved in a specific transaction, subse- 
quent representation of other clients with 
materially adverse interests is clearly pro- 
hibited’’ (emphasis added). Less clearly 
defined, however, is the concept of a 
“‘substantially related”’ matter that creates 
a conflict within the meaning of Rule 
4-1.9. 

Some helpful guidance on this issue is 
provided by the decision in Junger Utility 
& Paving Co. v. Myers,__ So.2d__s, 
14 FLW 2650, (Fla. Ist DCA 1989).4 In 
that case, one of Junger’s vehicles was 
involved in an accident with the plaintiffs, 
who subsequently cbtained the Dewrell 
firm to represent them in a negligence 
action. The Dewrell firm, however, also 
represented Junger on several other mat- 
ters at the time of the accident, and the 
evidence showed that “Junger sought and 
obtained the advice of his attorney at the 
Dewrell firm the day after the accident 
regarding how to handle investigators at- 
tempting to view the company truck 
involved in the accident.’ Thereafter, the 
Dewrell firm continued to represent 
Junger on unrelated matters, and indicated 
a desire to represent the plaintiffs in the 
litigation arising from the accident. This 
relationship was resisted by Junger. 

When Junger discovered that the 
Dewrell firm was representing the plain- 
tiffs, it filed a motion to disqualify 
counsel. Citing the former client provi- 
sions of Rule 4-1.9, the court concluded 
that counsel should have been disqualified 
by the trial judge.5 ‘‘To disqualify a pri- 
vate law firm from representing a party 
whose interests are adverse, the former 
client need show only that an attorney- 
client relationship existed, thereby giving 
rise to the irrefutable presumption that 
confidences were disclosed during the 
course of that relationship ....’ 14 
FLW at 2650 (emphasis added). Thus, 
once the Dewrell firm provided its client 
with any advice, however limited in scope, 
regarding the accident that was the focus 
of the litigation, it was ethically forbidden 
from representing any other party in the 


The general rule 
has been broadly 
construed to limit 
the simultaneous 
representation of 
husbands and 
wives 


litigation. 

With regard to the second interpreta- 
tional problem posed by the former client 
tules, the principles embodied in Rule 
4-1.7 determine whether the interests of 
the present and former client are ‘‘materi- 
ally adverse’”’ for purposes of Rule 4-1.9.° 
In Brent v. Smathers, 529 So.2d 1267, 
1269 (Fla. 3d DCA 1988), the court dis- 
qualified an entire law firm in a case 
where “‘the material adverse interest is all 
too obvious.” In Brent, the law firm of 
Smathers and Thompson had previously 
represented both Brent and Smathers (a 
member of the firm) in their capacity as 
personal representatives of an estate and 
cotrustees of a trust. Later, Brent sued 
Smathers and McKenzie in an action al- 
leging breach of fiduciary duty in the 
administration of the same trust and estate. 
Defendant Smathers sought to have his 
own firm represent him in the lawsuit, 
despite the fact of the prior representation 
of Brent as a cotrustee. In disqualifying 
the firm, the court held that ‘“‘there is 
clearly an appearance of impropriety —in 
the form of an undermining of the loyalty 
and trust upon which an attorney-client 
relationship is based.’ Brent at 1270. 
When faced with situations where the 
material adversity of interests is less obvi- 
ous than in the Brent case, Florida lawyers 
should be governed by this “appearance 
of impropriety”’ standard absent the con- 
sent of the former client. 

* Representing Husbands and Wives 

Interestingly, the Florida rules contain 
no language that specifically prohibits an 
attorney from engaging in the simultane- 
ous representation of a husband and wife 
in matters of family law, probate law,’ or 
in business dealings. This silence, how- 
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ever, should not be interpreted as an 
outright approval of such engagements by 
Florida attorneys. Rule 4-1.7, the general 
tule governing conflicts of interest, has 
been broadly construed by the Ethics Com- 
mittee of The Florida Bar to limit the 
simultaneous representation of husbands 
and wives. 

As long ago as 1971, the Professional 
Ethics Committee of The Florida Bar 
rendered Opinion 71-45 (Reconsidered) 
stating that Florida’s “‘no-fault”’ divorce 
laws did not permit an attorney to repre- 
sent both parties to an action for 
dissolution of marriage. The committee 
reasoned that even in a no-fault divorce 
the potential for conflict of interest be- 
tween the parties precluded effective 
representation by a single attorney. Fur- 
ther, in 1979 the committee determined 
that an attorney could not ethically prepare 
a settlement agreement for both parties to 
a divorce and then represent one of the 
parties in obtaining the dissolution. See 
Professional Ethics of The Florida Bar, 
Opinion 79-7. Each of these decisions was 
rendered in accordance with the dictates 
of the old Code of Professional Responsi- 
bility. 

On October 15, 1986, the committee 
noted that the Rules of Professional Con- 
duct would soon become operative in 
Florida, and rendered the most recent 
opinion governing the simultaneous repre- 
sentation of spouses in dissolution 
proceedings. Opinion 86-8 stated that: 

A lawyer may act as a mediator between the 
two parties to a divorce and may prepare a 
settlement agreement reflecting the decisions 
made during mediation as long as the lawyer 
adheres to certain precautions and standards. A 
lawyer who acts as a mediator may not thereaf- 
ter represent either of the parties in securing the 
dissolution of marriage or in any other matter 
related to the mediation. (Emphasis added.) 
Thus, despite the lack of any specific 
language in the Florida rules regarding the 
simultaneous representation of parties to a 
dissolution, that practice is strictiy forbid- 
den in even the simplest of matters.8 

© Attorneys Moving Between Firms 

Moves Within the Private Sector —The 
Florida rules governing imputed disqualifi- 
cation of attorneys exist to protect the duty 
of loyalty that lawyers owe to their clients. 
As such, Rule 4-1.10 sets forth the general 
rules governing the imputed disqualifica- 
tion of attorneys working in private firms.9 
“For purposes of the Rules of Professional 
Conduct, the term ‘firm’ includes lawyers 
in a private firm and lawyers employed in 
the legal department of a corporation or 
other organization or in a legal services 


7 
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organization.” Thus, in effect the provi- 
sions of Rule 4-1.10 treat a firm of lawyers 
as essentially one attorney for purposes of 
maintaining the duty of loyalty owed to 
clients.!! 

In certain circumstances, two or more 
lawyers can constitute a ‘“‘firm’’ for pur- 
poses of Rule 4-1.10 even though the 
lawyers have no formal partnership agree- 
ment. The lawyers do not constitute a firm 
merely by virtue of sharing office space 
or occasionally assisting each other. How- 
ever, if the lawyers project the public 
impression of being a firm or conduct 
themselves as a firm, then they must abide 
by the guidelines imposed by Rule 4-1.10. 
Rules Regulating The Florida Bar, Rule 
4-1.10, Comment. In an opinion rendered 
under the old Code of Professional Re- 
sponsibility, the Ethics Committee advised 
an attorney who rented an office from 
another attorney and occasionally per- 
formed legal research and other services 
on an hourly basis for the other attorney 
that the two could not serve as opposing 
counsel. See Professional Ethics of The 
Florida Bar, Opinion 77-3. 

Traditionally, a per se rule of disqualifi- 
cation was imposed upon an entire firm. 
Under this approach, one partner in a law 


firm is conclusively presumed to have 
access to all confidences of all firm cli- 
ents. Thus, when the lawyer moved to a 
new firm, the second firm was also pre- 
sumed to have knowledge of the same 
confidences. The old Code of Professional 
Responsibility at Canon 9 dealt with im- 
puted or vicarious disqualification by 
proscribing ‘‘even the appearance of pro- 
fessional impropriety.’ But this nebulous 
approach provided little guidance as to the 
definition of impropriety and hinged dis- 
qualification upon the subjective judgment 
of a former client. 

Rule 4-1.10 modifies these blanket pro- 
hibitions and limits imputed disqualifica- 
tion to the conflict situations addressed in 
Rules 4-1.7 (general rule on conflict of 
interest); 4-1.8(c) (preparing an instrument 
giving the lawyer or his relative any 
substantial gift from a client); 4-1.9 (con- 
flict of interest relating to former client); 
or 4-2.2 (lawyer as intermediary). Rules 
Regulating The Florida Bar, Rule 1.10(a). 

Paragraph (a) applies to lawyers who 
are currently associated in a firm. The 
more complicated problems involving law- 
yers moving from one firm to another are 
addressed by paragraphs (b) and (c). Un- 
der paragraph (b), when a lawyer joins a 


firm the imputed disqualification of the 
firm is contingent upon the lawyer’s actual 
possession of client knowledge protected 
by Rules 4-1.6 and 4-1.9(b). 

In such conflict situations, some juris- 
dictions permit a disqualified lawyer to be 
isolated from the other lawyers in the firm 
in order to avoid disqualification of the 
firm. Such a screening procedure, com- 
monly known as a “‘Chinese Wall,’ was 
disallowed by the Fifth District Court of 
Appeal in Edward J. DeBartolo Corp. v. 
Petrin, 516 So.2d 6 (Fla. Sth DCA 1987). 
An associate of the firm which represented 
DeBartolo resigned and became a partner 
in the firm representing Petrin. The record 
also conclusively showed that the attorney 
was privy to confidential communications 
regarding DeBartolo’s strategy in the pend- 
ing suit. In rejecting the Chinese Wall as 
a defense against disqualification when a 
private attorney joins another private firm, 
the court strictly interpreted Rule 4- 
1.10(b) as turning solely on the possession 
of confidential client information. Jd. at 7. 

Paragraph (c) permits the firm to repre- 
sent a client whose interests are materially 
adverse to those of a client represented by 
a lawyer formerly associated with the firm 
if two conditions are met: 1) The matter 
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is not the same or substantially related to 
the matter represented by the formerly- 
associated lawyer; and 2) no lawyer re- 
maining with the firm possesses material 
information protected by Rules 4-1.6 and 
4-1.9. Thus, in paragraphs (b) and (c), 
Rule 4-1.10 has abandoned both the per 
se disqualification rule and the appearance 
of impropriety rule in favor of a functional 
analysis which stresses the goals of pre- 
serving client confidentiality and avoiding 
positions adverse to the client. 

Under both paragraphs (b) and (c), the 
firm whose disqualification is sought bears 
the burden of proof. Under circumstances 
where a lawyer has joined a firm, the firm 
must rebut an imputed receipt of confiden- 
tial information. As noted in the 
commentary to the rule, access to informa- 
tion is essentially a question of fact in 
particular circumstances, aided by infer- 
ences or presumptions about the working 
arrangement in the firm. For example, 
when a lawyer has access to all client files 
and is routinely consulted about their 
affairs, then it can be inferred that the 
lawyer is, in fact, privy to all information 
about all of the firm’s clients. However, 
when a lawyer only has access to the files 
of certain clients and does not participate 
in discussions about other clients, then it 
can be inferred that the lawyer only has 
information about the clients actually 
served. See Rules Regulating The Florida 
Bar, Rule 4-1.10, Comment. 

When the situation involves a lawyer 
who has terminated his association with a 
firm, the firm must establish that the two 
conditions stipulated by Rule 4-1.10(c) 
have been met. Paragraph (d) permits the 
affected client to waive the imputed dis- 
qualification if the conditions prescribed 
by Rule 4-1.7 are met. Thus, the client 
must consent after consultation and the 
lawyer must reasonably believe that the 
representation will not be adversely af- 
fected. 

Moving Between Government and the 
Private Sector—Rule 4-1.11 “prevents a 
lawyer from exploiting public office for 
the advantage of a private client.” Rules 
Regulating The Florida Bar, Rule 4-1.11, 
Comment. Subsection (a) of that rule 
prohibits an attorney from representing a 
private client in connection with a matter!2 
in which the attorney participated person- 
ally and substantially as a public officer 
or employee, unless the appropriate gov- 
ernment agency consents after consulta- 
tion.!3 This disqualification is imputed to 
all members of the attorney’s firm.!4 With 
regard to determining what constitutes 


substantial and personal participation in a 
matter, State v. Dixon, 438 So.2d 185 (Fla. 
2d DCA 1983), held that it was improper 
for a former member of the state attorney’s 
office to represent clients charged with 
crimes while that attorney was employed 
as a prosecutor.!5 In Dixon, however, the 
situation was aggravated by the fact that 
the attorney in question had actually 
signed the indictments of the clients he 
later sought to defend, and thus had access 
to grand jury testimony and evidence. 
Nonetheless, whenever an attorney can 
acquire information obtainable only 
through that lawyer’s government service, 
the provisions of Rule 4-1.11 will produce 
similar results. 

© Payment for Services by Third Parties 

A lawyer may be paid from a source 
other than the client only if the client is 
informed of the arrangement and consents 
after consultation, and only if there is no 
interference with the lawyer’s independ- 
ence of professional judgment. Rules 
Regulating The Florida Bar, Rule 4-1.8(f). 
Most often, this situation would arise in 
the context of insurance defense litigation 
where the insurer is required to provide 
special counsel for the insured. If the 
insurer and its insured have conflicting 
interests in a matter arising from such a 
liability insurance agreement, then the em- 
ployment arrangement must assure the 
professional independence of the special 
counsel. See Rules Regulating The Florida 
Bar, Rule 4-1.7, Comment. 

The Professional Ethics Committee has 
addressed the circumstances under which 
such insurance defense arrangements 
would constitute a restraint upon the exer- 
cise of professional judgment. See 
Professional Ethics of The Florida Bar, 
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Opinion 81-5. The committee considered 
the situation of a lawyer who was regu- 
larly engaged by a liability insurance 
carrier to defend claims against the car- 
rier’s insured. As part of the terms of 
employment, the carrier instructed the law- 
yer to refrain from expressing any opinion 
as to the settlement value of the case to the 
insured. 

In determining that the lawyer could 
not, under these circumstances, ethically 
represent either the insured or both the 
carrier and the insured, the committee 
explained that the insured is entitled to the 
full benefit of the lawyer’s independent 
judgment regardless of the source of em- 
ployment. This constraint upon the 
lawyer’s evaluation and opinion as to the 
likely outcome of the case is the type of 
interference anticipated by Rule 4-1.8(f)’s 
restrictions upon accepting compensation 
from a third party. Although Opinion 81-5 
was rendered in accordance with the old 
Code of Professional Responsibility, the 
disciplinary rule which underpinned the 
committee’s decision is substantially em- 
bodied in current Rule 4-1.8(f). 

The commentary to Rule 4-1.7 recog- 
nizes that the issue of compensation by a 
third party can also arise in other contexts, 
including corporate representation. The 
comment notes that when a corporation 
and its directors or employees are involved 
in controversy in which they have coaflict- 
ing interests, the corporation may provide 
funds for separate legal representation of 
the directors or employees, if the client 
consents after consultation and the ar- 
rangement ensures the lawyer’s profes- 
sional independence. Rules Regulating 
The Florida Bar, Rule 4-1.7, Comment. 
See also Rules Regulating The Florida 
Bar, Rule 4-1.13(e). 
© Multiple Representation 

The simultaneous representation of mul- 
tiple clients in a single matter raises both 
loyalty and conflict issues. If a lawyer 
cannot consider, recommend, or carry out 
an appropriate course of action for a client 
because of responsibilities to a co-client, 
then the lawyer’s loyalty to the client has 
been impaired. This conflict may conse- 
quently foreclose alternatives which 
would otherwise be available to the client. 
Rules Regulating The Florida Bar, Rule 
4-1.7, Comment. 

In addressing the issue of multiple rep- 
resentation, Rule 4-1.7(b) proscribes 
representation if the lawyer’s exercise of 
independent professional judgment may 
be materially limited by responsibilities to 
another client. This prohibition does not 
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apply if the lawyer reasonably believes the 
representation will not be adversely af- 
fected and the client consents after 
consultation. In the representation of mul- 
tiple clients, Rule 4-1.7(c) further requires 
that the consultation include an explana- 
tion of the implications of common 
representation as well as the advantages 
and risks involved. By itself, a possible 
conflict does not preclude multiple repre- 
sentation. The critical consideration 
includes the likelihood that actual conflict 
will arise and the likely prejudice to the 
client from the conflict if it does arise. 
Rules Regulating The Florida Bar, Rule 
4-1.7, Comment. 

The Ethics Committee recently ad- 
dressed the ethical questions raised by 
simultaneously representing two doctors 
and a medical clinic in a medical malprac- 
tice case in its Opinion 87-1. The 
committee stated that the potential conflict 
of interest which this situation posed did 
not preclude representation if the lawyer 
involved reasonably believed that the rep- 
resentation of any one of the clients would 
not be adversely affected by his responsi- 
bilities to the others. Each defendant must 
also consent to the representation after 
consultation, as required in Rule 4-1.7(c). 
However, the committee also noted that if 
an actual conflict arose, then the attorney 
could not ethically continue to represent 
all three defendants. 

In representing multiple defendants in a 
criminal case, the potential for conflict of 
interest is so grave that ordinarily a lawyer 
should decline to represent more than one 
codefendant. Rules Regulating The Flor- 
ida Bar, Rule 4-1.7, Comment.!© The 
Ethics Committee addressed the type of 
conflict which can arise in criminal litiga- 
tion in Opinion 72-50, issued in 1973. The 
committee stated that a lawyer may not 
represent multiple clients in the same 
criminal case if proper representation of 
any one of the clients would include 
efforts to attain immunity. This opinion 
involved the case of a lawyer representing 
seven clients who were subpoenaed to 
appear before a federal grand jury. The 
U.S. attorney indicated that he only in- 
tended to prosecute some of the clients and 
might seek immunity for others. Thus, 
proper representation of any one client 
would necessarily include efforts to obtain 
immunity, creating an immediate conflict 
of interest as to all other clients. 

A recent decision of the First District 
Court of Appeal also addressed the issue 
of joint representation of criminal defen- 
dants. See Main v. State, 557 So.2d 946 


The potential for 
conflict of interest 
is so grave that a 
lawyer should 
decline to 
represent more 
than one 
codefendant 


(Fla. 1st DCA 1990). In representing two 
codefendants for narcotics offenses, the 
defense counsel’s cross-examination elic- 
ited testimony that one defendant 
facilitated a drug transaction in the code- 
fendant’s absence. Thus, in order to 
zealously represent both clients, the de- 
fense counsel was forced to attempt to 
damage one defendant’s defense and was 
also prevented from effectively presenting 
a defense which he might otherwise have 
been able to present. Jd. at 948. The Main 
court stated that an actual conflict occurs 
whenever one criminal defendant stands 
to gain significantly by counsel adducing 
probative evidence or advancing plausible 
arguments that are damaging to the cause 
of a codefendant whom counsel is also 
representing. Main at 947. 

¢ The Lawyer as a Witness 

When a lawyer serves as both an advo- 
cate and a witness on behalf of a client, it 
raises issues of conflict of interest between 
the lawyer and the client and prejudice to 
the opposing party. While a witness is 
required to testify on the basis of personal 
knowledge, an advocate is expected to 
explain and comment on evidence given 
by others. When a lawyer combines these 
roles, it may not be clear whether a 
statement by an advocate-witness should 
be taken as proof or analysis of proof. See 
Rules Regulating The Florida Bar, Rule 
4-3.7, Comment. 

In Mansur v. Drage, 484 So.2d 618 
(Fla. Sth DCA 1986), the court explained 
that the advocate-witness rule, as this rule 
is commonly called, is intended to prevent 
such a confusion of roles as well as any 
undue enhancement of advocacy which 
may occur. The court noted that the lawyer 
as a witness may be perceived as distorting 


the truth for his client or, by virtue of 
having taken an oath as a witness, his 
credibility as an advocate may be en- 
hanced.!7 Mansur at 619. In recognition 
of these problems, Rule 4-3.7 prohibits a 
lawyer from acting as an advocate at a trial 
in which the lawyer is likely to be a 
necessary witness on behalf of his or her 
client. 

In contrast to the wording of Rule 4-3.7, 
the old Code of Professional Responsibil- 
ity prohibited a lawyer from accepting 
employment when he or she “‘ought to be 
called as a witness.” Code of Professional 
Responsibility, DR 5-101(B). In interpret- 
ing the meaning of this phrase, the Fifth 
District Court of Appeal determined that 
a lawyer would be disqualified only if he 
or she possessed crucial information 
which must be divulged to further the 
client’s interest. Williams v. Wood, 475 
So.2d 289, 292 (Fla. Sth DCA 1985). 
Moreover, if other witnesses are available 
to testify to the same information, then the 
lawyer would not be disqualified. It is 
uncertain whether the necessary witness 
provision of Rule 4-3.7 will be construed 
in the same manner as the Code of Profes- 
sional Responsibility’s ‘ought to be called 
as a witness” clause. 

Rule 4-3.7 provides four exceptions to 
the general prohibition on a lawyer acting 
as both advocate and witness. Three of 
these exceptions relate to the nature of the 
testimony at issue. The lawyer may act as 
advocate and witness when the testimony 
to be offered is related to: 1) An uncon- 
tested issue; 2) a matter of formality and 
substantial evidence will not be offered in 
opposition; and 3) the nature and value of 
the legal services rendered in the case. The 
fourth exception, known as the hardship 
exception, permits a lawyer to combine 
the two roles if disqualification would 
work a substantial hardship on the client. 
Rules Regulating The Florida Bar, Rule 
4-3.7(a)(1-4). 

As noted in the commentary to Rule 
4-3.7, the first exception recognizes that if 
the testimony will be uncontested, then the 
ambiguities of the dual role are purely 
theoretical. The commentary also notes 
that the second and third exceptions permit 
lawyer testimony in order to avoid a 
second trial with new counsel. However, 
this commentary specifically addresses the 
issue of the nature and value of legal 
services and offers no guidance as to the 
meaning of the term “formality” in the 
second exception. See Rules Regulating 
The Florida Bar, Rule 4-3.7, Comment. 

The hardship exception requires a 
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balancing of the interests of the client and 
the opposing party. The likelihood of 
prejudice to the opposing party depends 
upon the importance and tenor of the 
lawyer’s testimony as well as the probabil- 
ity that the testimony will conflict with 
that of other witnesses. However, even if 
there is a risk of prejudice, the effect of the 
disqualification on the lawyer’s client 
must also be given due regard. See Rules 
Regulating The Florida Bar, Rule 4-3.7, 
Comment. 

In quashing an order of disqualification 
against an attorney, the Third District 
Court of Appeal discussed the type of 
hardships encompassed by this fourth ex- 
ception. See Beth S. by Demeo v. Grant 
Associates, Inc., 426 So.2G 1008 (Fla. 3d 
DCA 1983). There, the court stated that 
even though the lawyer would be a wit- 
ness in the case, representation was 
compelling because the client was insol- 
vent, unable to retain counsel, and present 
counsel was serving on a pro bono basis.'8 

The nature of the testimony at issue 
appears to be an important factor in deter- 
mining when the hardship exception will 
apply. The fact that the lawyer’s testimony 
related to an uncontested matter which 
was not prejudicial to the client was 
crucial to the court’s ruling in Beth S. In 
contrast, the Florida Ethics Commission 
determined that an attorney who repre- 
sented an insolvent client should withdraw 
from representation because the outcome 
of the case turned upon the testimony of 
the attorney.'? Professional Ethics of The 
Florida Bar, Opinion 76-26. 


Conclusion 

The above analysis should assist the 
attorney in addressing common, perceived 
conflicts of interest in the practice of law. 
A careful understanding of the Florida 
rules and the opinions construing them is 
in the best interests of the practicing 
attorney, the Bar, and ultimately and most 
importantly, the public. 


1 See Ruves Recutatinc THe Fioripa Bar, 
Ch. 1, General Statement. 

2 In addition to the canons of ethics set forth 
in Ch. 4, the Rutes REGULATING THE FLORIDA 
Bar also contain provisions governing Bar 
membership, attorney discipline, and rules regu- 
lating trusts accounts. 

3 “After termination of a client-lawyer rela- 
tionship, a lawyer may not represent another 
client except in conformity with this rule.’ 
Rutes REGULATING THE FLoripa Bar, Rule 4-1.9 
(emphasis added). 

4 This opinion has not yet been released for 
publication in the official reporters and, as such, 
is subject to withdrawal or modification. 

5 In Junger, the defendant sought reversal 


of a final judgment of negligence, and claimed 
error in the trial court’s refusal to disqualify 
plaintiffs’ counsel. Although the appellate court 
held that the refusal to disqualify was error, it 
did not reverse the final judgment, holding that 
“[bJecause the record does not demonstrate that 
appellants’ case was actually prejudiced by 
confidences disclosed to the Dewrell firm, justi- 
fication for reversal of the final judgment at this 
stage of the proceedings has not been demon- 
strated.” 14 F.L.W. at 2651 (emphasis added). 

6 See RuLes REGULATING THE FLorIDA Bar, 
Rule 4-1.9, Comment. “‘[A] lawyer could not 
properly seek to rescind on behalf of a new 
client a contract drafted on behalf of the former 
client. So also a lawyer who has prosecuted an 
accused person could not properly represent the 
accused in a subsequent civil action against the 
government concerning the same transaction.” 

7 Although probate practice clearly contem- 
plates the necessity for drafting wills for both a 
husband and a wife, the Florida rules advise 
that “[c]onflict questions may also arise in 
estate planning and estate administration. A 
lawyer may be called upon to prepare wills for 
several family members, such as husband and 
wife, and, depending upon the circumstances, a 
conflict of interest may arise.” Rures Recu- 
LATING THE FLoripaA Bar, Rule 4-1.7, Comment. 

8 The ABA Lawyers’ MANUAL oF PRrorEs- 
SIONAL ConpucT notes that many jurisdictions 
view divorce as being so fraught with conflict 
that a lawyer may not ethically represent both 
spouses even in a no-fault divorce with the 
informed consent of both parties. ABA Law 
MANuAL Pror. Conpuct, Multiple Representa- 
tion, 51:307-308 (1990). 

9 “Paragraph (a) operates only among the 
lawyers currently associated in a firm. When a 
lawyer moves from one firm to another the 
situation is governed by paragraphs (b) and 
(c).’ Rutes RecuLatinc THE Fioripa Bar, Rule 
4-1.10, Comment (emphasis added). 

10° 9d. 

11 The commentary to Rule 4-1.10 explicitly 
limits its application to private practice firms, 
and notes that moves between government 
service and private practice are covered by Rule 
4-1.11. See discussion of this rule below. 

12 The term ‘“‘matter’” is broadly defined to 
include not only formal judicial and administra- 
tive proceedings, but also contracts, applica- 
tions, investigations and arrests, and other mat- 
ters covered by the conflict of interest rules of 
the relevant government agency. 

13 Despite the seemingly broad nature of this 
disqualification, Rule 4-1.11 is viewed as less 
extensive in its scope than the disqualification 
rules governing attorneys in private practice. 
“{I]f the more extensive disqualification in 
Rule 4-1.10 were applied to former government 
lawyers, the potential effect on the government 
would be unduly burdensome. ... The govern- 
ment’s recruitment of lawyers would be seri- 
ously impaired.” Rutes REGULATING THE FLOo- 
RIDA Bar, Rule 4-1.10, Comment. 

14 This imputed disqualification can be 
avoided only if the disqualified lawyer is 
screened from any participation in the matter, 
apportioned no part of the fee generated from 
the matter, and notice is provided to the appro- 
priate government agency so that compliance 
with the rules can be verified. Rutes Recu- 
LATING THE FLoripaA Bar, Rule 4-1.11(a)(1, 2). 
See also Comment to Rule 4-1.11 (explaining 
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the necessity for disclosure to the appropriate 
government agency). 

15 The Dixon court cited D.R. 9-101(b) of 
the old Fioripa Cope oF PRoFEssiONAL REspPonsi- 
BILITY. 

16 The joint representation of criminal defen- 
dants raises questions of constitutional law as 
well as issues of professional ethics. In Hol- 
loway v. Arkansas, 435 U.S. 475 (1978), the 
Supreme Court stated that multiple representa- 
tion of criminal defendants is net per se 
violative of the constitutional guarantee of 
effective assistance of counsel. 

17 The Mansur court was quoting from the 
opinion of the U.S. Court of Appeals for the 
Tenth Circuit in Skeen v. Chase Manhattan 
Bank, 768 F.2d 1194 (10th Cir. 1985). 

18 This case was decided under the old Cope 
OF PROFESSIONAL ResponsiBILiTy D.R. 5- 
101(B)(4), but Rule 4-3.7(a)(4) contains the 
same ‘“‘work a substantial hardship on the 
client’’ language. 

19 The inquiring attorney was a stockholder 
and vice president of the insolvent corporation, 
and had also been the only corporate representa- 
tive to the loan proceedings at issue in the 
litigation. The committee advised the attorney 
to ‘‘use every effort to secure representation of 
the client by another attorney.” 
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Ethics in Practice 


AIDS 


in the Legal System 


by Robert Craig Waters 


cquired immune deficiency syndrome — AIDS! — poses one of the 

more serious ethical dilemmas facing the legal system in the coming 

decade. The mushrooming epidemic cannot help but impinge upon 

the professional lives of judges and lawyers who, in the 1990’s, 
increasingly will be required to work with clients, litigants, and colleagues infected 
with the AIDS virus. Recent changes in the laws, long-standing ethical rules, 
and — most of all—the sheer number of new cases will make avoidance of the issue 
very difficult. 

Florida, for example, recorded 52 percent of all its reported AIDS cases during 
roughly the past two years*— statistics that are mirrored in nationwide health 
reports. Since the epidemic now is just over 10 years old, this means more cases of 
AIDS were reported in the last two years than in the prior eight years combined.4 
Painting an even grimmer picture, state officials have warned that the numbers of 
AIDS cases in Florida will surge another 250 percent by the end of 1991, to a total 
of 32,000.5 The geometric increase appears likely to continue at least for the 
remainder of the decade.® This prediction is supported by official state estimates that 
hundreds of thousands of Floridians are unknowingly infected with the virus and are 
likely to develop AIDS before the new century begins.” 

The alarming spread of the disease combined with the hysteria sometimes 
generated by AIDS has the potential to profoundly disrupt the legal system, raising 
unprecedented ethical dilemmas. In Florida, for instance, at least one judge has 
thrown an AIDS-infected defendant out of her courtroom and then ordered the room 
disinfected.8 She cited a fear of catching AIDS through her hangnails.9 Still other 
judges have insisted that persons with AIDS don hospital masks and other 
cumbersome medical gear that dramatically convey an unfounded fear of AIDS to the 
jury.!° Although few cases are officially reported, there also are concerns that some 
lawyers quietly decline to represent persons known or believed to have AIDS, even 
if they can pay.!! 

The question posed by such incidents is whether they are consistent with legal 
ethics and the proper administration of justice. Below, this question is examined. The 
article begins by surveying recent changes in national and state policy that may 
strongly influence the way in which this question is answered as the epidemic 
progresses. Finally, the article explores the express requirements of Florida’s ethics 
rules and their likely application to the dilemma caused by AIDS. 


New Law and Public Policy 

A consensus is now emerging in the United States that discrimination based on 
AIDS-related concerns is improper, whatever its form. In July 1990, for example, 
President Bush signed into law the sweeping Americans with Disabilities Act,!? 
which directly prohibits most forms of AIDS-related discrimination. As the ADA 
gradually takes effect between 1992 and 1994, it will forbid AIDS-related job 
discrimination by all but the smallest businesses and law firms.!3 In addition, the 
ADA eventually will prohibit all law firms, regardless of size, from discriminating 
against their clients based solely on AIDS-related concerns, such as by refusing to 
take their cases.!4 
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Some two years before the ADA’s pas- 
sage, the 1988 Florida Legislature ap- 
proved a sweeping new package of laws 
that include strong prohibitions against 


AIDS-related discrimination in the 
workplace and elsewhere.!5 These statutes 
were supplemented by a significant addi- 
tion in 1989 that declared AIDS to be a 
handicap protected under all applicable 
handicap-discrimination laws. This addi- 
tion also outlaws discrimination based 
solely on the perception someone is in- 
fected with the virus.!© 

Both the Florida and federal legislation 
rested, in turn, on earlier works by national 
groups that have decried AIDS-related 
discrimination as scientifically unfounded 
in most all workaday settings. Agreeing 
with this conclusion, a presidential com- 
mission found that the hysteria during the 
epidemic’s early years hindered rather 
than helped in controlling the disease’s 
spread. The commission recommended 
that strong antidiscrimination measures be 
enacted nationwide.!7 This conclusion was 
supported by a variety of public health 
agencies, which uniformly have concluded 
that AIDS simply is not spread in most 
business environments, especially those 
common in the legal profession.!8 


The Response of 
Legal Systems 

A number of state and national groups 
have applied these same conclusions and 
policies to the practice of law. The clear 
trend now is to frown on attorneys and 
judges who engage in acts that tend to 
treat people with AIDS differently than 
others. 

For example, the American Bar Asso- 
ciation House of Delegates has adopted a 
policy statement holding that, at least in 
criminal cases, attorneys ‘‘should not re- 
fuse to represent, or limit or modify repre- 
sentation, because of a person’s known or 
perceived HIV status.”!9 The ABA also 
concluded that AIDS-infected defendants 
should not be subjected to unusual safety 
or security precautions and should not be 
barred from court solely because of their 
illness. Judges, meanwhile, are urged to 
take special precautions to ensure that 
AIDS-related fears do not become a fea- 
ture of trials. To eliminate such bias, for 
example, judges might question jurors 
regarding their attitude toward AIDS if a 
defendant’s infection legally must be dis- 
closed at trial.?° 

Some state judicial systems have 
reached similar conclusions. The Con- 
necticut Judicial Department, for example, 


has adopted a policy that directly prohibits 
differential treatment based on AIDS in 
judicial settings. This includes discrimina- 
tion against court employees as well as 
unequal treatment of jurors, attorneys, de- 
fendants, litigants, witnesses, and other 
nonemployees.?! 

Although the Supreme Court of Florida 
has not adopted a similar policy, one 
Florida court of appeal already has 
mounted an effort to curtail the potential 
prejudice that may be caused by un- 
founded AIDS-related fears in the court- 
room. In Palmetto General Hospital v. 
Green, 559 So.2d 1175 (Fla. 3d DCA 
1990), the Third District Court of Appeal 
ordered a mistrial where an attorney in a 
medical malpractice action made irrele- 
vant and inflammatory comments about 
AIDS.22 In Saxon v. Chacon, 539 So.2d 
11 (Fla. 3d DCA 1989), the Third District 
expressed similar disapproval of an un- 
founded argument by counsel suggesting 
a gay person’s life expectancy might be 
shortened by the AIDS epidemic, although 
the appellate court denied new trial on 
other technical grounds.?3 


AIDS and Ethics 


In light of the emerging consensus out- 
lined above, there now is a likelihood that 
agencies empowered to enforce legal eth- 
ics rules also will frown upon legal prac- 
tices that impose special hardships and 
needless conditions on people with AIDS. 
Long-standing components of ethics codes 
support this conclusion. The Rules Regu- 
lating The Florida Bar, for example, state 
that: “‘A lawyer’s conduct should conform 
to the requirements of the law, both in 
professional service to clients and in the 
lawyer’s business and personal affairs.’’24 
Among such laws is the ADA, which will 
directly prohibit AIDS-related discrimina- 
tion by lawyers when it gradually takes 
effect in the next few years.2 Similarly, 
both the ADA and some Florida laws 
directly prohibit most forms of AIDS- 
related discrimination in the employment 
practices of businesses, including law 
firms.26 An attorney’s clear obligation is 
to conform to the requirements of these 
laws. 

More fundamentally, the Rules Regulat- 
ing The Florida Bar impose on lawyers an 
obligation to “be mindful of deficiencies 
in the administration of justice and of the 
fact that the poor, and sometimes persons 
who are not poor, cannot afford adequate 
legal assistance ... .’27 Thus, lawyers 


should “‘devote professional time and civil 
influence” on behalf of such persons.8 
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Elsewhere, the rules reiterate that “‘[a] 
lawyer should render public interest legal 
service.’29 These statements rest on a 
policy that “‘[e]very citizen of the state 
should have ready access to the legal 
system.’’30 

There is evidence, however, that such 
access has been denied to many people 
with AIDS. The ABA AIDS Coordinating 
Committee, for example, has concluded 
that ‘‘[uJjntil quite recently, the delivery 
of pro bono or other legal services for 
persons with HIV-related legal problems 
was a task which fell almost exclusively 
en individual lesbian and gay attorneys, 
on pro bono programs instituted by gay 
and lesbian bar associations and legal 
organizations, and on AIDS-service or- 
ganizations.’’>! Despite such evidence, the 
Rules Regulating The Florida Bar pres- 
ently contain no provision to force reluc- 
tant attorneys to honor their pro bono 
obligations. 

Nevertheless, the rules do prohibit 
certain forms of misconduct, including 
“conduct that is prejudicial to the admini- 
stration of justice.”’32 This might include, 
for example, the types of activities con- 
demned by the Third District in both 
Palmetto General and Saxon. By attempt- 
ing to interject needless and irrational fear 
of AIDS into a trial, an attorney prejudices 
the proceedings and undermines the ad- 
ministration of justice. This might justify 
professional discipline under the rule. 

Judges, meanwhile, are under more de- 
manding obligations to carefully police 
both their own conduct and that of others. 
The Supreme Court of Florida has stated 
that judges are not privileged to substitute 
their own concept of what the law ought 
to be for what the law actually is.>> Judges 
must conduct themselves and supervise 
their courts in a manner that promotes 
confidence in the integrity and impartiality 
of the judiciary.*4 For example, judges 
reasonably might be subject to discipline 
for ordering the unnecessary use of masks, 
gloves, and other medical precautions in 
the courtroom. Overwhelming evidence 
reveals that such measures are needless 
and inflammatory,*> and likely to preju- 
dice the proceedings.5° In a very real 
sense, their use reveals more about the 
prejudices of the court than of any scien- 
tifically-founded risk of infection. 


Conclusions 

The trend both nationally and in Florida 
is to recognize AIDS-related discrimina- 
tion as a hindrance both to controlling the 
epidemic and administering justice. As 
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this consensus solidifies, there is a likeli- 
hood state bar associations will begin 
interpreting or amending their own ethics 
codes in a way to prohibit many such 
actions. This especially is likely when 
attorneys or judges use AIDS in a way 
that only inflames the fears or prejudices 
of a fact-finder—a practice already con- 
demned by one Florida appellate court. 

While mandatory pro bono services are 
not yet required in Florida, lawyers never- 
theless have an obligation to provide legal 
assistance to those who otherwise might 
be denied access to the legal system. This 
obligation is especially compelling if the 
reason for refusing services to a client is 
not the client’s lack of money, but a belief 
that the client has AIDS. Under the re- 
cently enacted ADA, such a refusal will 
be unlawful. Since lawyers have an ethical 
obligation to conform to the law, this type 
of activity also may expose an attorney to 
ethical censure. 

Finally, the explosive growth of new 
AIDS cases over the next decade will 
place unprecedented new pressures on the 
legal system. Unless a cure for AIDS is 
found, Florida will count among its resi- 
dents tens of thousands who are dying of 
an incurable disease that often bankrupts 
those it infecis. These tens of thousands 
will need legal services ranging from 
estate planning to redressing acts of dis- 
crimination. More starkly than anything 
in the past, these events will test whether 
The Florida Bar takes seriously the ethical 
obligations it has imposed upon itself in its 
rules.) 


1“AIDS” is a complex of opportunistic 
infections and malignancies caused by the hu- 
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Ethics in Practice 


Environmental Ethic 


by R.S. Murali and Mary D. Hansen 


ersonal responsibility is the core of any ethical system. The enhanced 
duties of a trained professional to give clients service of the highest 
integrity and to promote the public health, safety, and welfare have been 
enshrined in various ethical codes. 

Different professions and interests often dictate different attitudes toward the same 
issue. Conflict of ethical attitudes leads to conflict of ethical concerns. Such conflicts 
may even develop among those supposedly on the same team, such as a permit 
applicant’s technical and legal consultants, or among the staff of a regulatory agency. 

Matters handled by environmental professionals may overlap several professions. 
An environmental professional can be a lawyer, an engineer, a biologist, a chemist, 
a hydrologist, or a broad spectrum of people called ‘‘environmental professionals.” 
An environmental issue is not necessarily restricted to one field, nor is there any one 
solution. Since any resolution will have biological, chemical, hydrological, and legal 
components which require the expertise of all these professions, the resolution is a 
joint one implicating numerous ethical considerations. 

Practitioners in the fields of land development and environmental permitting are 
intimately familiar with the kinds of conflicts that can develop among professionals. 
Typically, a developer or regulatory agency team will consist of a specialized lawyer, 
an environmental specialist (such as a biologist or chemist), a professional engineer, 
and often an urban planner or a surveyor. Environmental and land use issues are 
typically resolved after considerable hashing back and forth among all the profession- 
als involved. Such a joint resolution must be achieved among people with different 
professional codes of ethical responsibility. 

In addition to the Rules of Professional Conduct for Florida lawyers,! members 
of the National Association of Environmental Professionals, the National Society of 
Professional Engineers, the American Institute of Certified Planners, and the Florida 
Society of Professional Surveyors are subject to the specific codes of ethics of those 
organizations. Surveyors, professional engineers, and architects, among others, are 
governed by specific Florida statutes? and related administrative rules.3 

Common themes run through each of the codes. Competence, fair dealing, high 
standards of integrity, and an obligation to help develop the professions underlie the 
major ethical canons for each profession. Three areas, however, are frequently at 
odds with the professional obligations of the lawyer involved with a multidisciplinary 
team. Conflicts of interest, confidentiality, and the tension between a duty of 
technical objectivity and a lawyer’s zealous representation of his client set up an 
uneasy situation for modern practitioners in the environmental and land use fields. 

Conflicts of interest are explicitly addressed in the NSPE,* AICP,5 and NAEP® 
codes of ethics. None explicitly addresses the problem of an environmental 
professional performing work for a private landowner, then subsequently undertaking 
a review of the same land for a local government. If information gained under 
contract with the private landowner was used in preparation of the report to the local 
government, particularly where the municipality proposes to regulate the lands 
involved, a true conflict of interest is presented. Some codes, like that of AICP, 
explicitly state that where the underlying interest of the clients are inimical, a conflict 
exists.” Yet, situations may force environmental professionals to do so. 

The independent professional judgment required of lawyers, engineers, surveyors, 
planners, and environmental professionals is sharply differentiated in the lawyer’s 
urgent goal of advocating for his client’s best position, contrasted with that of a 
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scientific professional’s obligation to ren- 
der objective, impartial, and fair technical 
opinions, based on factual findings. Few 
would argue that it is proper for a lawyer 
to direct a technical professional to a 
specific conclusion, but lawyers apply sub- 
tle pressure to that end in many close or 
uncertain cases. 

Confidentiality is not sacrosanct in the 
technical professions as it is in the law.® 
If an engineer believes that public health 
or safety is endangered by the overruling 
of his professional judgment, the engineer 
is obligated to notify not only the client, 
but also such other authority as may be 
appropriate.? Planners must hold informa- 
tion confidential only if explicitly re- 
quested to do so, but disclosure nonethe- 
less may be made if required by law, or 
to prevent a clear violation of law, or a 
substantial injury to the public.!° No guid- 
ance is given on when such disclosure 
should be made, and it is often adverse to 
a client’s interest to disclose the existence 
of a violation to a regulatory agency until 


a plan is in effect to deal with the regula- 
tory and civil liability which may result 
from the violation. At the same time, the 
public may have a critical stake in seeing 
the violation resolved, which requires dis- 
closure. In the team approach currently in 
vogue for environmental and land use 
projects, basic assumptions and under- 
standings about obligations of confiden- 
tiality must be clear early in the project’s 
conception, or the client and public may 
suffer. 

Related to competency issues, unauthor- 
ized practice is a frequent temptation for 
both legal and technical professionals in- 
volved in a team project. It is a standard 
practice (intentional or unintentional) for 
an environmental professional to interpret 
a design, law, rule, or requirements in 
which the individual has not received 
formal training as a part of the educational 
curriculum. How often have we seen attor- 
neys giving technical opinion and profes- 
sionals interpreting the laws? This exper- 
tise (or lack of expertise) comes from 
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dealing with environmental issues which 
cross professional boundary lines. The 
environmental field has so much overlap 
that it will be difficult to separate the 
professions and professionals. At the same 
time, individuals have professional codes 
(depending on their occupation) which 
must be adhered to. 

Environmental ethics revolve around 
the ability of individuals to: Pursue a 
profession in the highest manner; assure 
that the actions of the individuals do not 
impact the health, safety, and welfare of 
people at large; respect the role of other 
professionals; and, overall, not let personal 
feelings and opinions bias one’s judgment. 
All professionals on a multi-disciplinary 
team will benefit from a clear understand- 
ing of the bounds of each other’s profes- 
sions, together with a clear obligation to 
respect those boundaries. 

Given the wide disparity in attitude and 
attention to these fundamental areas of 
ethics, it is critical that lawyers and other 
professionals active in environmental and 
land use permitting begin to develop a 
cross-disciplinary system of ethics. As one 
commentator has stated: ‘“There must be 
a balance struck between the unconscion- 
able ignorance of strict legalism and the 
unproductive fanaticism of neo-conserva- 
tionism. As sentient, perceptive creatures, 
we should be able to agree not just on the 
letter of the law, but on the intent as 
well.?!! 

Obligations to the public are essential 
in a field where the public health and 
safety is of such paramount concern. What 
one profession teaches about personal re- 
sponsibility may run afoul of what another 
profession teaches about obligations to 
protect a client’s interest. An ethical obli- 
gation to promote one’s profession need 
not be accomplished by encroaching on 
the territory of another profession. Above 
all, a client is entitled to know the ethical 
considerations that will be brought to bear 
if a violation of environmental laws is 
discovered in the course of professional 
investigation of a project. 

NAEP requires the professional to: Be 
personally responsible for the validity of 
all data collected, analyses performed and 
plans developed; not condone misrepresen- 
tation of work; examine conflict of interest 
in any work; and not accept fees contin- 
gent on a client-desired result where such 
work conflicts with the professional judg- 
ment. 

AICP requires a planner to: Owe 
allegiance to a conscientiously-attained con- 
cept of the public interest, including spe- 
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cial concern for the long-range conse- 
quences of present actions; owe diligent, 
creative, independent and competent per- 
formance in pursuit of the employer’s 
interest in exercising independent profes- 
sional judgment on behalf of clients and 
employers; treat fairly the professional 
views of qualified colleagues and mem- 
bers of other professions; and strive for 
higher standards by not committing a 
deliberate wrongful act which reflects ad- 
versely on the planner’s professional fit- 
ness. 

FSPLS requires members to perform 
services only in the areas of their compe- 
tence, avoid conflict of interest, and up- 
hold and enhance the honor, integrity, and 
dignity of the profession. 

NSPE requires members to hold para- 
mount the safety, health, and welfare of 
the public in the performance of the pro- 
fessional duties and to not affix their 
signature to any plans or documents deal- 
ing with subject matter in which they lack 
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competence, nor to any plan or document 
not prepared under their direction and 
control. 

Not all environmental professionals be- 
long to an organization which follows 
ethical codes. It is essential that there is a 
code established for all environmental 
professionals, particularly those who do 
not belong to any organization. This kind 
of code also should apply to all the 
regulatory agencies. Like professionals 
who are held responsible for their action, 
lack of action, and poor action, the agency 
officials and staff members also should be 
held responsible with a code for all their 
actions. 

To reduce the conflicts and uncertain- 
ties that arise from the application of the 
various environmental ethical codes, the 
Environmental and Land Use Law Section 
has opened a dialogue among its attorney 
and affiliate members to explore these 
issues. The hoped-for result is an umbrella 
code of ethics which can encompass a 
common way of looking at the duties and 
obligations of environmental professionals 
to the public, to the client, to themselves, 
and to their professions. At the very least, 
the exposure to how the different profes- 
sions approach ethical resolution will be 
invaluable to all the practitioners in- 
volved. 
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Ethics in Practice 


The Attorney 


as Personal Representative or Trustee 


by Kenneth D. Krier 


lients frequently ask their attorney to serve as a personal representative 
or trustee under their estate plan. There are at least three basic 
guidelines which an attorney accepting such an appointment should 
adhere to: 1) Be ready to provide the services which go with the job; 


2) be licensed to provide those services; and 3) avoid conflicts of interest with your 
client. 


Be Prepared 


The first issue is fairly straightforward. An attorney who undertakes to substitute 
for a corporate ficudiary should either follow the example of many Boston law firms 
and hire and train a nonlegal staff to provide the necessary trust services or the 
attorney should responsibly subcontract some, or all, of these services while 
providing adequate supervision. These trust services include investment custody, 
recordkeeping, accounting, tax preparation, mail review, bill paying, asset evaluation 
and asset disposition, as well as the bonding and liability insurance which a corporate 
fiduciary would provide. The mechanics of an attorney serving as a fiduciary are 
discussed in more detail in the appendix to this article, which is the Draft Statement 
of Principles presented at the June 6, 1988, Annual Meeting of the Real Property, 
Probate and Trust Law Section by the American Bar Association’s Task Force on 
Attorneys Acting in Other Fiduciary Roles.! 


Registration with the SEC 

The principal licensing issue presented by an attorney acting as a trustee or 
personal representative is whether the attorney/fiduciary is required to register with 
the Securities and Exchange Commission as an “‘investment adviser” under the 
Investment Adviser’s Act of 1940, 15 U.S.C. §80b-1 et seqg., or comply with similar 
state registration requirements. This SEC issue usually applies only to attorneys who 
are in the business of acting as fiduciaries, since the act provides an exemption from 
registration for “‘private” investment advisers, i.e., those who do not hold themselves 
out to the general public as investment advisers, who have fewer than 15 investment 
advisory clients during a 12-month period, and who do not act as investment advisers 
to investment companies or business development companies described in the act. 
15 U.S.C. §80b-3(b)(3). For the purposes of the 14-client limit, trusts and estates are 
generally counted as clients, rather than beneficiaries. See, e.g., Osiris Management, 
Incorporated, SEC No-Action Letter (avail. February 17, 1984). 

The act generally requires individuals to register as investment advisers if, for 
compensation, they engage in the business of 1) advising others as to the value of, 
or the advisability of investing in, securities or 2) issuing analyses concerning 
securities. 15 U.S.C. §80b-2 (a) (11). The early authorities under the act, including 
what is apparently the only reported court decision on point, held that a trustee 
renders investment advice to himself as a principal, rather than as an investment 
adviser to others, and is, therefore, exempt from registration under the act. Selzer v. 
Bank of Bermuda, 385 F.Supp. 415 (S.D.N.Y. 1974), citing Loring, SEC Release 
No. 33, 11 S.E.C. 885 (1942). 

More recently, the SEC has expressly rejected the holding of Selzer and narrowly 
interpreted Loring as being merely an exercise of the SEC’s discretion (apparently 
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based on public policy and the lack of 
need for investor protection in that specific 
instance) to exempt the attorney/fiduciary 
in Loring from the registration require- 
ment. See, e.g., Joseph J. Nameth, SEC 
No-Action Letter (avail. January 31, 
1983). Mr. Loring typically served as a 
bonded court-appointed and court-super- 
vised fiduciary. His unsupervised fiduci- 
ary activities (as agent under powers of 
attorney and as trustee under revocable 
trusts) produced only 13 percent of his 
earned income, and the SEC determined 
Mr. Loring’s activities as attorney-in-fact 
to be merely “incidental” to his primary 
business of acting as trustee. 

Although the act provides an alternative 
exemption from registration for a lawyer 
performing investment advisory services 
which are “‘solely incidental to the prac- 
tice of his profession,’? the SEC has 
articulated a three-part test for ‘‘solely 
incidental” which largely interprets this 
exemption out of existence: 1) The lawyer 
does not hold himself out to the public as 
providing investment advisory services; 
2) the lawyer renders such services only 
in connection with the fulfillment of a 
contract for legal services; and 3) the 
lawyer charges for the investment advi- 
sory services based on the same factors as 
determine the lawyer’s usual charges. Mil- 
ton O. Brown, P.C., SEC No-Action 
Letter (avail. September 27, 1983). 

There have been some notable examples 
of attorney/fiduciaries who have accom- 
modated the SEC’s no-action letter 


“How do I plead? Well, I’m not innocent as a 
newborn babe . . . but I’m not guilty as sin, 
either.” 


interpretation of the act by registering with 
the SEC. Hale and Dorr, one of Boston’s 
largest law firms, has formed a subsidiary, 
Haldor Investment Advisors L.P., which 
is registered with the SEC as an invest- 
ment adviser. Nevertheless, the absence 
of additional Selzer-type cases, coupled 
with the reputed fact that many attorneys, 
especially in Boston and Philadelphia, act 
as fiduciaries in more than 14 instances 
without registering with the SEC, raises 
questions concerning whether the SEC is 
interested in (or has sufficient staff for) 
enforcing its expansive view of the regis- 
tration requirement against attorney/ 
fiduciaries where, as in Loring, the facts 
and circumstances do not demonstrate a 
need for consumer protection. 


Avoid Conflicts of Interest 

The thorniest ethical issues in this area 
concern whether the attorney/fiduciary is 
primarily serving the attorney’s interests 
or the client’s interests. See, generally, 
Rules Regulating The Florida Bar 4-1.7 
(conflict of interest, general rule) and 4-1.8 
(conflict of interest, prohibited trans- 
actions). 

Ethical Consideration 5-6 under the 
Code of Professional Responsibility pro- 
vides that: ‘‘[A] lawyer should not 
consciously influence a client to name him 
as executor, trustee, or lawyer in an instru- 
ment. In those cases where a client wishes 
to name his lawyer as such, care should 
be taken by the lawyer to avoid even the 
appearance of impropriety.’ The attorney 
who prepares a will for a client which 
appoints the attorney as executor or trustee 
would be well-advised to have the client 
sign a disclosure memorandum which re- 
cites the fiduciary options the attorney 
discussed with the client, indicates the 
client’s reasons for choosing the attorney 
or otherwise rebuts any inference of im- 
proper solicitation. The Third District 
Court of Appeal of Florida has stated that 
“‘we strongly suggest that attorneys estab- 
lish procedures for such cases which allow 
for evidence, other than the self-serving 
testimony of the attorney involved, of the 
care taken to avoid the appearance of 
impropriety.” Rand v. Giller, 489 So.2d 
796, 797 (Fla. 3d DCA 1986). 

In an extreme case of abuse, EC 5-6 has 
been applied by a court to bar an attorney/ 
fiduciary named in a will from serving. 
Estate of Weinstock, 351 N.E.2d 647 
(N.Y. 1976). In Weinstock, a testator 
wished to amend his will to remove a bank 
executor in order to save executor’s com- 
missions. The testator was considering 
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appointing his daughter and son-in-law in 
the bank’s stead. A father and son team of 
attorneys, who had never met the testator 
before the initial estate planning confer- 
ence, drew a will appointing themselves 
as co-executors. The attorneys did not 
disclose to the testator that they would 
each be entitled to a statutory executor’s 
commission. The attorneys then obtained 
the testator’s signature on the will without 
sending him an advance copy to review. 
The court found the attorney/draftsmen to 
have committed constructive fraud on the 
testator and removed them as fiduciaries 
under the will. 

The disciplinary rules applicable to Flor- 
ida attorneys are the Rules of Professional 
Conduct,? which are contained within the 
Rules Regulating The Florida Bar and 
were adopted by the Supreme Court of 
Florida in 1986 to replace the Code of 
Professional Responsibility and the Ethi- 
cal Considerations under them. The Rules 
of Professional Conduct are silent on the 
issue of an attorney influencing a client to 
select the attorney as a personal represen- 
tative or trustee, and the continued vitality 
of EC 5-6’s anti-solicitation rule may be 
open to challenge in the post-Bates* age 
of attorney advertising. 

However, the attorney/client relation- 
ship is a fiduciary relationship;> the rules 
prohibiting the appearance of impropriety, 
constructive fraud and breach of an attor- 
ney’s fiduciary duties of fairness, honesty, 
and loyalty to his client have not goné out 
of fashion. These rules will continue to 
apply to any solicitation of a client. 

The general question of whether the 
disciplinary rules applicable to the attor- 
ney/client relationship are equally 
applicable to an attorney with respect to a 
trustee/client relationship is unclear. How- 
ever, in The Florida Bar v. Greenfield, 
517 So.2d 16 (Fla. 1987), the Florida 
Supreme Court used its attorney discipli- 
nary rules to discipline an attorney/ 
personal representative who borrowed 
funds from an estate he was administering, 
stating ‘‘we find that as an attorney re- 
spondent was charged with the same 
ethical duties in dealing with the estate 
funds as is a lawyer who receives funds 
in trust for a specific purpose.”® 

The Supreme Court of Wisconsin has 
questioned (in dictum) the propriety, in the 
absence of a specific unsolicited request 
by the client, of an attorney retaining 
custody of the originals of the estate 
planning documents prepared by the attor- 
ney. State v. Gulbankian, 196 N.W.2d 733 
(1972). Although that court may have 
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believed that this practice is, or appears to 
be, designed to discourage the client from 
transferring his estate planning or his es- 
tate administration representation to 
another attorney, the author is skeptical of 
the extent to which the practice effectively 
promotes this suspect purpose. Further- 
more, the author believes that any such 
impact is outweighed by legitimate pur- 
poses served by attorney custody of the 
estate planning documents. In states (un- 
like Florida) where a safe-deposit box is 
sealed upon death, having the will held by 
the attorney avoids the inconvenience of 
arranging for a formal box opening. Even 
in Florida, it can obviate the need to rely 
on F.S. §661.50 (authorizing named rela- 
tives of a decedent or a personal 
representative designated in a copy of a 
purported will, upon providing satisfactory 
proof of the decedent’s death, to enter the 
decedent’s safe-deposit box in the pres- 
ence of a bank officer to search for the 
decedent’s will). A second, and much 
more important, purpose of attorney cus- 
tody of the original will is to safeguard the 
original document and provide a record of 
any disposition of it. This avoids raising 
the common law presumption in a lost 
will situation that the original will was 
destroyed by the testator with the intention 
of revoking it. See, e.g., In re Washing- 
ton’s Estate 56 So.2d 545 (Fla. 1952). 
The potential for a conflict of interest 
between the attorney/fiduciary and his 
client is perhaps most direct when the 
attorney serves as draftsman of the govern- 
ing will or trust and has the opportunity 
to structure the contractual relationship to 
his own benefit in preparing the “‘boiler- 
plate’”’ of the documents. In an_ ideal 
world, this conflict could be resolved by 
having a lawyer from another firm prepare 
the documents. However, this solution to 
the conflict would probably be unaccept- 
able to most attorneys and most clients. 
Typically the client’s selection of the 
attorney as fiduciary grows out of a rela- 
tionship of trust and confidence in the 
attorney’s performance in the attorney 
role, and the author doubts that most 
clients would wish to be deprived of the 
attorney’s services as draftsman and estate 
planner. However, if the attorney/fiduciary 
is going to accept the job of draftsman, it 
is incumbent upon the attorney to take 
every reasonable step to make sure that the 
client receives full disclosure of any poten- 
tial conflicts,’ as is discussed in the 
following examples. The attorney/drafts- 
man should also resolve all drafting issues 
in favor of the client except to the extent 


that the client, after full disclosure, in- 
structs otherwise. However, where 
possible, the author has found it preferable 
to resolve drafting issues in the client’s 
favor and thereby eliminate the need to 1) 
discuss potential conflicts of interest 
(which have been resolved in the client’s 
favor), or 2) seek the client’s consent to 
resolving the conflicts in favor of the 
attorney/draftsman. 

Many estate planning documents in- 
clude exculpatory language which relieves 
the fiduciary from liability for investment 
losses if the fiduciary is relying on invest- 
ment counsel or is acting without bad faith 
or willful misconduct. Indeed, an attorney 
may wish to establish a policy of making 
the client’s acceptance of certain clauses 
(including an exculpatory clause) a pre- 
requisite to the attorney’s consent to a 
client’s request that the attorney serve as 
fiduciary. However, the client may well 
wonder why the attorney feels the need for 
a lowered standard of liability, and the 
attorney/draftsman/future fiduciary may 
be ethically required to have independent 
counsel advise the client if an exculpatory 
clause is used. Rules Regulating The Flor- 


ida Bar 4-1.8(h) provides that a “lawyer 
shall not make an agreement prospectively 
limiting the lawyer’s liability to a client 
for malpractice unless permitted by law 
and the client is independently represented 
in making the agreement.’’ The author has 
not found any authority indicating whether 
this rule is equally applicable to an attor- 
ney seeking to limit liability for 
malfeasance as a trustee, rather than mal- 
practice as an attorney. At a minimum, in 
order to avoid any appearance of impropri- 
ety and in order to adhere to the fiduciary 
duties the attorney owes the client, an 
attorney who includes such a clause in a 
document under which the attorney will 
act should specifically discuss the clause 
with the client. Furthermore, when inde- 
pendent review is ethically required, it is 
not enough to recommend independent 
review and then proceed without it, even 
if that is the client’s wish. In Mahoning 
County Bar Association v. Theofilos, 521 
N.E.2d 797 (Ohio 1988), an attorney was 
suspended from the practice of law for one 
year when the attorney, after recommend- 
ing use of other counsel to prepare the 
client’s will, proceeded to draft a will 
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under which the attorney/draftsman was 
named as executor and residuary benefici- 
ary. 

Similarly, the attorney/draftsman 
should not simply include a boilerplate 
accounting clause which purports to re- 
lieve the attorney/draftsman/fiduciary 
from liability for actions disclosed in an 
informal accounting based on failure of 
the beneficiaries to object within a speci- 
fied period of time. Such a provision may 
be unenforceable, especially if there is no 
clear disclosure to the beneficiaries of the 
consequences of failure to object within 
the specified period. The better practice is 
to require affirmative beneficiary consent 
to nonjudicial accounts. 

To keep the fiduciary responsive to 
family wishes and accommodate the con- 
venience of beneficiaries who may change 
their geographical locations, many clients 
and their families wish to retain family 
control over the fiduciary through the 
power to remove the fiduciary and appoint 
a successor. Here again, in order to avoid 
an appearance of impropriety or a breach 
of the attorney’s fiduciary duties to the 
client, the attorney/draftsman should not 
insulate himself from removal (e.g., by 
omitting any removal clause, so as to 
require beneficiaries to seek a court order 
to substitute fiduciaries) without discuss- 
ing the available options with the client. 
The author’s practice is to discuss with the 
client (whether or not the author is being 
considered for a fiduciary appointment) 1) 
whether the family should have a removal 
power; 2) which family members the cli- 
ent wishes to give such power to; and 3) 
whether the client wishes to insist that the 
family appoint a corporate or other profes- 
sional fiduciary to succeed any removed 
professional fiduciary. Clauses which al- 
low a law firm to control the appointment 
of successor trustees should never be in- 
cluded in a document without full and fair 
disclosure of the client. To avoid any 
appearance of overreaching in those com- 
paratively rare situations where the client 
teally does prefer for the law firm, rather 
than the beneficiaries, to control the selec- 
tion of fiduciaries, it would be prudent to 
ask the client to sign a disclosure memo- 
randum indicating that the client selected 
this approach after a discussion of the 
alternatives. 

When the attorney/fiduciary will be 
only one of several trustees, the attorney/ 
draftsman should discuss with the client 
whether the client wishes to accept the 
usual majority rule provisions of F.S. 
§§733.615 and 737.404 or require either a 


supermajority or unanimity for administra- 
tive decisions. The discussion should also 
cover any exculpatory language the attor- 
ney/draftsman wishes to include to relieve 
an outvoted fiduciary from liability for 
actions taken over the fiduciary’s opposi- 
tion. Independent review may be required 
if the exculpatory provisions give more 
protection to the attorney/fiduciary/ 
draftsman than is already provided by the 
above statutes. 

Out-of-state attorneys who are admitted 
to practice in Florida and who prepare 
estate planning documents for Florida resi- 
dents should be candid with their clients 
concerning F.S. §733.304. This statute 
prohibits a nonresident who is unrelated 
to a Florida decedent from serving as 
personal representative. The author has 
seen wills in which such an attorney 
(without specific plans to move to Florida) 
has named himself as personal representa- 
tive and given himself the ability to 
designate his own successor. Although 
this might be justified based on the client’s 
desire to rely on the attorney/draftsman’s 
judgment in selecting the personal repre- 
sentative, it may give the appearance of 
the attorney positioning himself to arrange 
a fee-sharing agreement to his own satis- 
faction in connection with the post- 
mortem exercise of the power to designate 
the fiduciary. To the extent the fee-sharing 
agreement either is not based on work 
done or results in any inefficiency or 
duplication of effort, it may increase the 
costs of administering the estate and may 
not be in the client’s best interest. At a 
minimum, any such clause should be 
drafted only after disclosure to the client 
of the client’s options, the attorney’s po- 
tential conflicts, and the potential costs to 
the client. 

One final example of an attorney/ 
fiduciary/draftsman conflict: Although a 
funded revocable trust can be used to get 
around the restrictions on out-of-state un- 
related fiduciaries, an out-of-state attorney 
who is not licensed in Florida would not 
be serving the client’s best interest by 
simply preparing a trust under the attor- 
ney’s own state’s law to carry out the 
estate plan. Any estate plan should be 
reviewed by an attorney licensed in the 
jurisdiction where the client resides so that 
homestead issues and other local law traps 
for the unwary carpetbagger are identified 
and properly resolved in the client’s best 
interest. Failure to involve local counsel 
could be a sufficient breach of good prac- 
tice so as to make the attorney/draftsman 
liable for any resulting damages. 
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Conclusion 

In the absence of specific guidance 
under the Rules Regulating The Florida 
Bar, there is much room for elaboration 
on the ethical rules governing the attorney/ 
fiduciary/draftsman. The American Bar 
Association’s Task Force on Attorney’s 
Acting in Other Fiduciary Roles has made 
an excellent start in its Draft Statement of 
Principles. Although those principles are 
merely advisory and have not been 
adopted as disciplinary rules, they are 
worth careful consideration by practicing 
attorneys and the courts. 


1 Patricia Brosterhous has written an excel- 
lent critique of the draft statement: Brosterhous, 
Draft Statement of Principles Comes Not a 
Moment Too Soon, 127 Trusts & Estates, no. 
12 (Dec. 1988), hereinafter cited as Broster- 
hous. 

215 U.S.C. §80b-2(a)(11)(B). 

3 The of PRorEssionAL Conbuct, which 
are based on the Monet RuLes OF PROFESSIONAL 
Conpuct, were adopted as part of the RuLes 
REGULATING THE FLorRIDA Bar by order of the 
Supreme Court of Florida dated July 17, 1986. 
494 So.2d 977 (Fla. 1986). 

4 In Bates v. State Bar of Arizona, 433 U.S. 
350 (1977), the U.S. Supreme Court overturned 
a disciplinary rule of the Arizona Supreme 
Court which prohibited attorney advertising. 

5 See, e.g., The Florida Bar v. Lowe, 508 
So.2d 6 (Fla. 1987) (dictum), and The Florida 
Bar v. Ruskin, 126 So.2d 142 (Fla. 1961), 
Stating that the relationship between attorney 
and client is of the highest degree of integrity 
and fidelity. 

6 The Florida Bar v. Greenfield, 517 So.2d 
16, 17 (Fla. 1987). 

7 As Pairicia Brosterhous suggests in her 
above-cited article, the task of identifying and 
disclosing all of the potential conflicts which 
the attorney/draftsman has, or may have, in 
accepting designation as personal representative 
or trustee may tax the imagination of the 
attorney who wishes to disclose the conflicts 
and exhaust the patience of the client who is 
asked to receive the disclosure (and perhaps pay 
for the attorney’s time in making the disclo- 
sure). Brosterhous, supra at 18. 


Appendix 

Draft Statement of Principles Governing 
Attorneys Acting in Other Fiduciary Roles 

The Task Force on Attorneys Acting in Other 
Fiduciary Roles has concluded that there are 
circumstances in which attorneys may appropri- 
ately serve in other fiduciary roles, including 
those of an executor and trustee. The task force 
believes that performing in such roles carries 
additional responsibilities and certain risks for 
the attorney, and no attorney should undertake 
to serve as an executor, trustee, or other fiduci- 
ary without being properly trained and 
equipped to perform all of the associated tasks 
in a competent and efficient manner. The task 
force has identified certain general principles 
and guidelines that should govern those attor- 
neys who do serve in other fiduciary roles, 
which are stated below: 

1. Ethics. The attorney who serves as an 
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executor, trustee, or other fiduciary should 
generally do so only at the request of an 
existing legal client, and then after a full 
disclosure of possible conflicts of interest aris- 
ing from such services (preferably in writing) 
and discussion of alternatives (including use of 
corporate fiduciaries and available family mem- 
bers or business associates). 

2. Bonding or Insurance. The attorney acting 
as an executor, trustee, or other fiduciary should 
carry a fiduciary bond or liability insurance in 
an appropriate amount, for purposes of protect- 
ing the estate, trust, or other account and its 
beneficiaries from any misappropriation or mis- 
application of fiduciary funds or their insurable 
loss. In this connection, the task force believes 
that the American Bar Association should study 
the possibility of providing such fiduciary bond 
or fiduciary liability insurance on a group basis 
to attorneys. 

3. Custody. In the event the attorney so acting 
does not carry a fiduciary bond, for any reason, 
then assets being administered in the trust or 
estate should be held by a responsible and 
fiscally sound financial institution under a cus- 
todial arrangement, and the attorney should 
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confirm that the custodian of the assets is itself 
adequately insured against fiduciary losses. 

4. Competence. All attorneys offering or 
providing services as an executor, trustee, or 
other fiduciary must be competent by training 
and experience to do so, and the American Bar 
Association should undertake continuing educa- 
tion programs to train interested attorneys in the 
performance of such responsibilities. 

5. Support Services. Attorneys offering or 
providing services as an executor, trustee, or 
other fiduciary should have adequate support 
personnel and services available, either within 
their firms or from outside sources, to render 
such services properly and efficiently. 

6. Audit or Review. Independent audits or 
adequate internal control procedures should be 
made of trusts, estates, or other accounts being 
administered by attorneys, on a random and 
periodic basis (similar to audits or review 
performed by the Federal Deposit Insurance 
Corporation or the Controller of the Currency), 
and the American Bar Association should con- 
sider the establishment of a bar-related audit 
activity (possibly tied to the attorney/ fiduciar- 
ies). 

7. Exoneration. While the governing instru- 
ments may provide for allocation of responsi- 
bilities among fiduciaries or for benefits to 
fiduciaries where attorneys acting in other fidu- 
ciary roles also drafted the will, trust, or other 
instrument governing the administration, instru- 
ments should generally not include exculpatory 
provisions in such governing instruments which 
would relieve the attorney of malpractice or 
malfeasance liability unless the instrument is 


reviewed by independent counsel for the creator 
of the instrument. 

8. Investments. Attorneys acting in other 
fiduciary roles should generally have either 
in-house capabilities for the making of fiduciary 
investments or engage outside investment serv- 
ices or evaluation and advice. The task force 
believes that the use of certain investments, 
such as index mutual funds, may permit the 
attorney to administer the investment and man- 
agement of fiduciary funds without engaging 
independent investment advice in some cases. 
In any event, the attorney who becomes a 
fiduciary must become financially sophisticated 
with investments and alternatives and capable 
of evaluating the competence and prudence of 
the in-house or advisory services. 

9. A.B.A. Study Needs. The task force be- 
lieves that the American Bar Association should 
study the possibility of providing necessary 
support and referral services for private fiduci- 
ary services (including investment services), 
through an appropriate bar-related activity or 
nonprofit organization. 

10. Consumer Advocacy Role of Attorney. 
Because the task force believes that the role of 
trustee, executor, or other fiduciary inevitably 
involves not only a position of the highest trust 
and confidence, but also a close personal rela- 
tionship with the clients or beneficiaries, it is 
the responsibility of the lawyer to guide the 
client into capable and caring hands, while 
performing an advocacy role to protect him or 
her from those who might not be competent or 
who might tend to take advantage of the clients 
or the beneficiaries. 
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Ethics in Practice 


Effective Date 


of Documents: How to Turn a Routine 
Transaction into a Criminal Tax Referral 


by Roger D. Osburn 


n issue which frequently arises for the tax practitioner relates to the 

effective date of legal documentation. Ideally, one would prefer to see 

all ‘‘i’s’’ dotted and all ‘‘t’s’”’ crossed at a specific identifiable time 

when legal consequences, such as title passage, occur. As a practical 
matter, such perfect documentation does not always occur for any one of a number 
of reasons: Scrivener’s error; oversight or lack of time; and/or clients or attorneys 
having oral understandings which simply are not reduced to writing immediately. In 
other cases, the parties may document a transaction in accord with present intentions 
and later wish to modify or rescind the transaction for any of a number of tax or 
nontax reasons. 

Although there may be a number of reasons why documentation is not perfected 
at a particular point of time, the determination of when a transaction occurs may be 
crucial for tax and other legal reasons (such as shifting of burdens and benefits of 
ownership). During the past 15 years, this issue has become even more important 
with the enactment of literally thousands of amendments to the tax laws. In many 
instances, the tax effect of a transaction has depended upon such factors as when a 
sale has occurred for tax purposes or the parties have entered into a binding contract. 
Similarly, the Internal Revenue Service has frequently promulgated announcements 
and Treasury regulations which apply to transactions after a specified date. 

In such cases, the attorney must consider a number of factors, including contractual 
obligations to represent the client’s interests, ethical considerations, and legal 
restrictions. A discussion of ethical and legal considerations is set forth below. 


Ethical Considerations 

Rule 4-4.1 of Florida’s Rules of Professional Conduct states: 

In the course of representing a client a lawyer shall not knowingly: 

(a) Make a false statement of material fact or law to a third person; or 

(b) Fail to disclose a material fact to a third person when disclosure is necessary to avoid 
assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by rule 4-1.b. 

Similarly, pursuant to Rule 4-8.4(c) a lawyer shall not ‘‘[e]ngage in conduct 
involving dishonesty, fraud, deceit, or misrepresentation.” 

Likewise, the IRS has been given the authority to regulate those who practice 


before it. To this end, the IRS has promulgated Circular 230. Pursuant to Circular g 
230, §10.22 [31 C.F.R. §10.22]: q 
Each attorney, certified public accountant, or enrolled agent shall exercise due diligence: q 


(a) In preparing or assisting in the preparation of, approving, and filing returns, documents, 4 
affidavits, and other papers relating to Internal Revenue Service matters; | 
(b) In determining the correctness of oral or written representations made by him to the 1 
Department of Treasury;... . 


Legal Considerations 
The legal consequences attendant to faulty documentation can be very serious apart | 
from the adverse tax consequences. Of course, interest and civil penalties can apply 
to a taxpayer who claims a position on a tax return which is not supported by all the 
facts.! Even more importantly, there are a host of criminal penalties which may 
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potentially apply to a taxpayer and/or a 
taxpayer’s representative if the taxpayer 
takes a position on a tax return based upon 
documents which the IRS believes are 
false.2 As with other crimes, most tax 
crimes require an element of intent. Thus, 
at all stages of a criminal case—from 
referral by a revenue agent to the Criminal 
Investigation Division through trial and 
appeal — the existence of facts which indi- 
cate an intent to evade tax is vitally 
important.? In many cases, the existence 
of a document which the IRS believes has 
been backdated is one of the key factors 
in determining whether the IRS will pro- 
ceed with a criminal prosecution. 

The foregoing, however, does not neces- 
sarily mean that every transaction has to 
be documented perfectly at the time when 
the transaction occurs, or that errors can- 
not be corrected. In part, what is permissi- 
ble depends upon the nature of the 
transaction and the legal requirements that 
apply. Thus, for example, the parties may 
not be able to form a pension or profit- 
sharing plan without having a written plan 
as of the end of the taxable year.* On the 
other hand, individuals frequently enter 
into partnership arrangements which may 
not even be reduced to writing unless the 
parties wish to take advantage of some 
legal benefits such as those offered by the 
limited partnership statutes.5 

Accordingly, it is not possible to pro- 
vide specific rules that will cover every 
Situation. Some general guidance, how- 
ever, can be gleaned from the law in the 
area. 

Correcting Scriveners’ Errors — Parties 
have strong arguments that they should be 
allowed to correct scriveners’ errors. The 
rationale is that the documents should be 
viewed as merely evidentiary of the tax- 
payer’s original intent.® The ability to do 
so, however, has not always been recog- 
nized by the IRS.’ 

Reconstructing Records—The courts 
have long recognized that not every tax- 
payer is a meticulous accountant and thus 
have allowed proof for tax positions 
claimed, such as tax deductions, when the 
taxpayer has not kept proper contempora- 
neous records even in the face of the 
established procedural rule that the tax- 
payer generally has the burden of proof.8 
The IRS has also recognized that this is 
the case and, under regulations issued 
pursuant to §274 of the Internal Revenue 
Code of 1986 (which was enacted to 
tighten the rules for certain deductions, 
such as travel and entertainment expenses, 
particularly subject to abuse), the IRS has 


recognized that a taxpayer may reconstruct 
records provided that the reconstruction 
satisfies certain stringent rules.? 

Thus, there appears little doubt that 
taxpayers can reconstruct records of par- 
ticular events. The key is that the recon- 
struction should not purport to be a 
contemporaneous record. Thus, the writer 
has seen, as a government attorney and as 
a private practitioner, three types of in- 
stances in which taxpayers have offered 
little “black books” as logs of purported 
travel and entertainment expenses: 1) a 
tattered and dirty “‘black book,’ with 
different colors of ink and/or pencil marks, 
clearly kept over a period of time; 2) a 
new “black book”’ in one color ink which 
clearly states that the information recorded 
therein is a reconstruction based upon 
plane tickets, checks, notes, memorandum, 
and other supporting information available 
for review; and 3) a new ‘“‘black book” in 
one color ink which is presented as a 
contemporaneous record. Needless to say, 
the first black book generally is accepted 
by the agent; the second black book is 
usually examined more closely but often 
accepted by the agent; and the third black 
book has, in more than one instance, been 
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the basis of a criminal referral to the 
Criminal Investigation Division. 

The foregoing scenario, however, is not 
limited to travel and entertainment logs. It 
can apply to an infinite number of situ- 
ations including purchase and sale agree- 
ments, corporate minutes, partnership 
agreements, etc. In such instances, the 
documents should be clear that they are a 
reconstruction (or in some cases executed 
to take effect at a future date). Typically, 
therefore, documents state that they are 
executed “‘as of’ a particular date. It is 
recommended that “‘as of” documents 
also specifically show when they are actu- 
ally executed. 

Rescission—As stated at the outset, 
there are a number of reasons why the 
parties may properly document a transac- 
tion and decide that they want to unwind 
it. These reasons may include such things 
as mistakes of fact or law, change in the 
law or other circumstances, or fraud. Simi- 
larly, rescission may occur by the parties 
themselves reconveying property, other- 
wise unwinding their transactions, or by 
court order. 

The tax effects of such transactions 
obviously can be significant. Assume, for 
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example, that X conveys property with a 
basis of $1,000,000 to Y for $4,000,000. 
The transaction is later rescinded and the 


property reconveyed to X. Must X report 
$3,000,000 gain or may the parties have 
the transaction rescinded retroactively 
(i.e., “‘as of’’) to the date of the original 
conveyance? Similarly, what are the tax 
consequences to Y for the period it owned 
the property? 

It has been pointed out that there are 
competing policy considerations with re- 
spect to whether rescissions should be 
retroactively recognized for tax purposes. 
Considerations which favor nonrecogni- 
tion include the following: As a third 
party, the IRS should not be affected by 
state law determinations that unwind trans- 
actions between the parties; the ‘‘sub- 
stance over form’’ doctrine mandates rec- 
ognition of all transactions; allowing 
rescissions to encourage taxpayers to play 
the audit lottery; and the annual account- 
ing concept which applies for tax purposes 
precludes keeping transactions open.'° Pol- 
icy arguments in favor of recognizing 
rescissions are that the tax law should be 
interpreted reasonably in accordance with 
reasonable commercial practices; state law 
determination of property ownership 
should be recognized for federal tax pur- 
poses; nontax motivated transactions 
should be recognized; and the annual ac- 
counting principle should not present a 
problem if the statute of limitations is 
open.!! 

Similarly, it has been pointed out that 
there are at least six ways of analyzing 
rescissions to determine if retroactive ef- 
fect will be given: 

1) Based on date of unwinding— the 
longer the time between the original trans- 
action and the unwinding event, the less 
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likelihood it will be given retroactive 
effect for tax purposes; 

2) By stage of negotiations or closing — 
the longer the time between the comple- 
tion of negoiiations, execution of the agree- 
ment, and the closing of the transaction, 
and the unwinding event, the less likeli- 
hood it will be given retroactive effect; 

3) By type of unwinding—e.g., by a 
separate reconveyance agreement or ac- 
tion, or pursuant to a contractual provision 
such as an escrow agreement, a condi- 
tional sale, or a warranty in the initial 
contract (these different methods may 
have different tax consequences); 

4) By type of transaction at issue —e.g., 
sale, gift, compensation, or dividend; 

5) Based upon applicable Code section 
involved — what are the operative policies 
of these Code sections; and 

6) By category or degree of tax motiva- 
tion.12 

As reflected by the competing policy 
considerations and the different basis for 
analyzing the decisions in the area, this is 
an extremely complicated and dangerous 
area which must be approached with cau- 
tion. For purposes of preparing documen- 
tation, however, one thing is clear: The 
earlier a transaction is unwound, the better 
the chances of its being given retroactive 
effect. In particular, there is considerabie 
support for retroactively rescinding a trans- 
action treated as a sale for tax purposes if 
the rescission occurs in the same tax year 
as the initial transaction. The taxpayer’s 
success greatly diminishes if the initial 
transaction and the rescission occur in 
separate tax years.!3 


Summary 

There are many instances in which the 
parties do not perfectly document commer- 
cial transactions contemporaneously with 
the transaction, or decide that they wish 
to rescind or unwind a transaction. In 
many cases, later documentation may be 
prepared, or transactions unwound, with- 
out adverse tax consequences. The parties, 
however, are advised to spell out honestly 
in the documentation what they are doing. 
Otherwise, they run the risk of taking a 
routine transaction and turning it into a 
criminal matter, for both themselves as 
well as their representatives. 


1 Internal Revenue Code of 1986 §6601 
(interest on underpayments); I.R.C. §6662 (ac- 
curacy —related penalty); I.R.C. §6663 (civil 
fraud penalty); I.R.C. §6701 (civil penalty for 
aiding and abetting an understatement of tax 
liability). 

2 L.R.C. §7201 (evasion applies to either 
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taxpayers or their representatives who evade 
tax); I.R.C. §7206(1) (false returns); I.R.C. 
§7206(2) (aiding and abetting preparation of a 
false return); I.R.C. §7207 (delivery of a false 
statement); 18 U.S.C. §371 (conspiracy); and 
18 U.S.C. §1001 (false statements to govern- 
ment agencies). 

3 See, e.g., United States v. Bishop, 412 
U.S. 346 (1973); Spies v. United States, 317 
U.S. 492 (1943). 

4 Engineered Timber Sales, Inc. v. Com- 
missioner, 74 T:C. 808 (1980), taxpayer’s ap- 
peal dism’d, (Sth Cir. 1981). 

5 Commissioner v. Culbertson, 337 U.S. 
733 (1949) (existence of partnership depends 
upon facts and circumstances); Frazell v. Com- 
missioner, 88 T.C. 1405 (1987) (partnership 
found to exist under facts of case prior to filing 
of certificate of limited partnership). 

6 Dodge v. Commissioner, T.C. Memo. 
1968-238, govt. appeal dismissed (nolle 
prosse), (9th Cir. 1970); Dodge v. United 
States, 413 F.2d 1239 (Sth Cir. 1969), aff’g., 
292 F.Supp. 573 (S.D. Fla. 1968). 

7 See Banoff, Unwinding or Rescinding a 
Transaction: Good Tax Planning or Tax 
Fraud?, 62 Taxes 942, 977-979, December 
1984, for an excellent and thorough discussion 
of this area. 

8 Cohan v. Commissioner, 39 F.2d 540 (2d 
Cir. 1930) (a frequently cited case). 

9 Treas. Reg. §1.274(c) (3), (4), and (5). 

10 Banoff, supra note 7, at 944. 

11 

12 Td. at 946-947. 

13 Td. at 951-979; Rev. Rul. 80-58, 1980-1 
C.B. 181. 
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Ethics in Practice 


Avoiding 
That Unwanted Bar Complaint 


by Richard B. Liss 


uring the Bar’s last fiscal year, July 1, 1989, to June 30, 1990, 8,128 
complaint files were opened by The Florida Bar’s Department of 
Lawyer Regulation. Allowing for the fact that some attorneys 
generated multiple complaints, this figure still reflects that a substan- 
tial number of attorneys licensed in this jurisdiction were subjected to inquiry 
pertaining to the ethical propriety of their conduct. While no statistics are maintained 
categorizing an attorney’s area of practice which precipitated a particular complaint, 
family law practitioners undoubtedly received their proportionate share of those 8,128 
complaints. Since few areas of practice are fraught with the emotional maelstrom 
engendered by such issues as custody, visitation, and division of property, it would 
defy logic and reason to believe that family law practitioners were somehow immune. 

The purpose of this article is to assist family law practitioners in recognizing their 
ethical responsibilities and potential pitfalls so the possibility of that unwanted Bar 
complaint is diminished. Presumably the incentive to avoid such complaints has been 
enhanced by last year’s Supreme Court of Florida opinion (effective date March 17, 
1990) whereby the ‘‘gag rule” was eliminated and the public given the right to 
disclosure regarding complaints and access to complaint files once a matter has gone 
beyond the investigatory stage and a determination made either adversely or 
favorably to the respondent attorney.! 

A good starting point for avoiding Bar complaints would be practicing selectivity 
in the choice of clients. If preceded in representation by another attorney, do not 
accept the client’s version of the parting oi ihe ways as gospel. Check with 
predecessor counsel to obtain that person’s version of events. The difficulty of a 
client and propensity to file a Bar complaint will often increase in proportion to the 
number of attorneys previously employed. A second basic precept, obvious but often 
overlooked, is that no attorney should take on any more work than the attorney can 
reasonably expect to perform in a competent and diligent manner. Overextending 
oneself is the surest path to unhappy clients and that unwanted Bar complaint for 
neglect of a legal matter. 

Once the determination is made to enter into an attorney-client relationship, it is 
of critical importance that there be a clear understanding between attorney and client 
at the outset, regarding the parameters of representation and the fees to be charged 
for that representation. The optimum method to achieve this goal is utilization of a 
written contract of employment executed by both attorney and client wherein the 
nature of the representation, the fee to be charged for the representation, and the 
manner in which the fee is to be paid are all specified. The minimum ethical 
requirement in communicating fees to a client is as follows: ‘When the lawyer has 
not regularly represented the client, the basis or rate of the fee shall be communicated 
to the client, preferably in writing, before or within a reasonable time after 
commencing the representation.’’2 

Clients are often under the mistaken impression that they have contracted solely 
and exclusively for the services of the attorney they initially dealt with rather than 
the whole firm. Clients should be disabused of this notion by clear language in the 
written contract that any member of the firm may perform legal services on behalf 
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of the client depending on need and avail- 
ability. It would also be prudent to include 
in the written contract a clear, frank dis- 
cussion on the factors that might prompt 
withdrawal and the significance of an 
attorney’s right to assert charging and 
retaining liens. Finally, language in the 
written contract specifying that fee dis- 
putes are to be resolved by binding fee 
arbitration under the auspices of your 
judicial circuit’s fee arbitration committee 
would be an excellent way in which to 
promote alternative dispute resolution with- 
out reference to the Bar or the courts. 

In structuring fee agreements, it should 
be noted that the Rules of Professional 
Conduct specifically address contingent 
fee arrangements in domestic relations 
cases. The pertinent rule states that: “A 
lawyer shall not enter into an arrangement 
for, charge, or collect: (a) Any fee in a 
domestic relations matter, the payment or 
amount of which is contingent upon the 
securing of a divorce or upon the amount 
of alimony or support, or property settle- 
ment in lieu thereof.”’3 

Contingent fee contracts in matrimonial 
actions have been considered by the courts 
and deemed to be against public policy 
and, therefore, unenforceable.* The Profes- 
sional Ethics Committee of The Florida 
Bar has opined, however, that contingent 
fee arrangements for the collection of 
child support and/or alimony is proper if 
limited to collection of any such amounts 
which are both liquidated and reduced to 
a money judgment.5 

Having entered into a clear understand- 
ing with the client regarding the nature of 
the representation and fees, it is equally 
important to maintain communication 
with the client. The minimum ethical 


requirements are that: 
(a) A lawyer shall keep a client reasonably 
informed about the status of a matter and 
promptly comply with reasonable requests for 
information. 
(b) A lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to 
make informed decisions regarding the repre- 
sentation.® 

The foregoing rule makes it clear that 
client phone calls cannot be ignored with 
impunity and that written status reports 
would be advisable. An effective method 
of keeping the client informed would be 
to provide copies of any correspondence 
or pleadings emanating from the represen- 
tation. Written explanations should be util- 
ized when it becomes necessary to explain 
client options — particularly in the context 
of settlement versus litigation. It should 
be borne in mind at all times that an 
attorney must abide by a client’s decisions 
regarding the objectives of the representa- 
tion and that consultation with the client 
regarding the bans by which those objec- 
tives will be pursued is also required.” 

After the representation has com- 
menced, the client is also entitled to com- 
petent representation. An attorney is 
ethically required to provide, in that re- 
gard, “‘the legal knowledge, skill, thor- 
oughness, and preparation reasonably 
necessary for the representation.’’® ‘‘Rea- 
sonable diligence and promptness in repre- 
senting a client’? are also ethically 
required. Discipline has been imposed 
when an attorney has neglected a dissolu- 
tion of marriage proceeding.!° 

In addition to neglect of a legal matter, 
there are other acts of misconduct which 
bear mentioning so that they will not be a 
trap for the unwary. Depositing client 
funds in an attorney trust account, in 


furtherance of a scheme counseled by the 
attorney to secrete assets and misrepresent 
the client’s financial condition at deposi- 
tion, was found to be violative of profes- 
sional ethics.!! The current rule pertaining 
to such misconduct provides as follows: 
A lawyer shall not counsel a client to engage, 
or assist a client, in conduct that the lawyer 
knows or reasonably should know is criminal 
or fraudulent. However, a lawyer may discuss 
the legal consequences of any proposed course 
of conduct with a client and may counsel or 
assist a client to make a good faith effort to 
determine the validity, scope, meaning, or ap- 
plication of the law.!2 

Family law practitioners would be well- 
advised to review carefully the provisions 
of F.S. Ch. 934, in conjunction with the 
prohibition against counseling or assisting 
a client to engage in criminal conduct. The 
Supreme Court of Florida, in a case where 
it determined that the doctrine of inter- 
spousal tort immunity was inapplicable 
and would not bar a civil cause of action 
brought by one spouse against the other 
pursuant to §934.10 of the statute, com- 
mented in the following manner on the 
phenomena of unauthorized interception 
of wire communications in dissolution of 
marriage proceedings: 
The problem of unauthorized interception of 
wire communications is widespread and often 
surfaces in and around dissolution proceedings. 
As evidenced in the instant case, the general 
scenario involves one spouse intercepting the 
communications of the other in order to gain 
advantage in the divorce agreement. This con- 
duct runs contrary to fundamental concepts of 
privacy and is specifically prohibited under 
Chapter 934. The teeth of this prohibition are 
located in the criminal and civil sanctions 
provided by statute. 
F.S. §§934.03(1)(a) and 934.10.13 

Ch. 934 has both criminal and civil 
penalties for those who violate its provi- 
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sions prohibiting interception; disclosure 
or use of wire or oral communications; or 
the procuring of any other person to inter- 
cept, disclose or use such communica- 
tions. Attorneys are, therefore, at risk 
under Ch. 934 even if they neither actively 
counsel nor procure the unauthorized inter- 
ception of wire or oral communications 
but use the fruits of this illegal activity. 
Section 934.03(1)(d) provides in pertinent 
part that: 

(1) Except as otherwise specifically provided 
in this chapter, any person who 

(a) Willfully uses, or endeavors to use, the 
contents of any wire or oral communication, 
knowing or having reason to know that the 
information was obtained through the intercep- 
tion of a wire or oral communication in viola- 
tion of this subsection . . . shall be guilty of a 
felony of the third degree. . . . 

Section 934.10(1) provides that: 

Any person whose wire, oral, or electronic 
communication is intercepted, disclosed, or 
used in violation of §§934.03-934.09 shall have 
a civil cause of action against any person or 
entity who intercepts, discloses, or uses, or 
procures any other person or entity to intercept, 
disclose, or use, such communications and shall 
be entitled to recover from any such person or 
entity which engaged in that violation such 
relief as may be appropriate, including: 

(a) Preliminary or equitable or declaratory relief 
as may be appropriate; 

(b) Actual damages, but not less than liquidated 
damages computed at the rate of $100 a day for 
each day of violation or $1,000, whichever is 
higher; 

(c) Punitive damages; and 

(d) A reasonable attorney’s fee and other litiga- 
tion costs reasonably incurred. 

Hence, not only should an attorney 
assiduously refrain from counseling or 
assisting a client to surreptitiously inter- 
cept his or her spouse’s wire or oral 
communications, but an attorney should 
also be aware that the fruits of such 
activity will not be admissible in any 
judicial proceeding! and could subject the 
attorney engaging in such conduct to crimi- 
nal, civil and/or Bar sanctions. 

Another fertile source of problems for 
family attorneys is representing both 
spouses in a dissolution of marriage pro- 
ceeding. The Professional Ethics Commit- 
tee of The Florida Bar has rendered an 
opinion stating that an attorney cannot 
ethically represent one party in a dissolu- 
tion of marriage proceeding after entering 
into discussions with both husband and 
wife regarding a settlement agreement.!5 
Discipline has attached when dual repre- 
sentation occurred.!© The interests of each 
spouse are so antagonistic to each other 
that no attorney can reasonably entertain a 
belief that the responsibilities and profes- 
sional judgment owed each client will not 
be adversely impacted by dual representa- 


tion. The exceptions in the current conflict 
of interest ruie are, therefore, not applica- 
ble and said rule precludes dual represen- 
tation.!7 Similarly an attorney cannot ethi- 
cally switch sides once his representation 
on behalf of one spouse has concluded 
under the current conflict of interest/ 
former client rule!® and disciplinary case 
law in this jurisdiction.!9 

On occasion the attorney-client relation- 
ship becomes irretrievably broken and 
severing the relationship must be accom- 
plished in an ethical manner. Termination 
of representation is mandated when: ‘‘(1) 
the representation will result in violation 
of the rules of professional conduct or 
law; (2) the lawyer’s physical or mental 
condition materially impairs the lawyer’s 
ability to represent the client; or (3) the 
lawyer is discharged.’’?° 

Permissive withdrawal from representa- 
tion is ethically proper if the withdrawal 
can be accomplished without material ad- 
verse effect on the interests of the client, 
or if: 


(1) The client persists in a course of action 
involving the lawyer’s services that the lawyer 
reasonably believes is criminal or fraudulent; 


(2) The client has used the lawyer’s services to 
perpetrate a crime or fraud; 
(3) A client insists upon pursuing an objective 
that the lawyer considers repugnant or impru- 
dent; 
(4) The client fails substantially to fulfill an 
obligation to the lawyer regarding the lawyer’s 
services and has been given reasonable warning 
that the lawyer will withdraw unless the obliga- 
tion is fulfilled; 
(S) The representation will result in an unrea- 
sonable financial burden on the lawyer or has 
been rendered unreasonably difficult by the 
client; or 
(6) Other good cause for withdrawal exists.”! 
Notwithstanding the fact that an attor- 
ney might have good cause to request 
termination of the representation under the 
permissive withdrawal rule, the representa- 
tion must be continued if so ordered by the 
court.22 The following specific require- 
ments exist upon termination of represen- 
tation which must be taken into considera- 
tion: 
(d) Upon termination of representation, a law- 
yer shall take steps to the extent reasonably 
practicable to protect a client’s interest, such as 
giving reasonable notice to the client, allowing 
time for employment of other counsel, surren- 
dering papers and property to which the client 
is entitled and refunding any advance payment 
of fee that has not been earned. The lawyer may 
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retain papers and other property relating to or 
belonging to the client to the extent permitted 
by law.?3 


It should be noted that the Florida Rules 
of Judicial Administration require leave 
of court before an attorney will be permit- 
ted to withdraw from a matter pending 
before the court.?4 Since attorneys are not 
ethically permitted to knowingly disobey 
an obligation under the rules of a tribu- 
nal, it would be unethical for an attorney 
to withdraw from a matter pending before 
a court without having first secured leave 
of court to withdraw. 

Oftentimes a dispute will arise between 
the attorney and a former client pertaining 
to surrender of client papers after with- 
drawal has been accomplished. The com- 
mon law right to exercise a possessory 
retaining lien is recognized in this jurisdic- 
tion. Accordingly, an attorney can ethi- 
cally exercise a possessory retaining lien 
and refuse to turn over the client’s papers 
in order to induce settlement of an out- 
standing claim for payment of fees and 
costs. A recent decision by the First Dis- 
trict Court of Appeal went beyond recog- 
nition of the right to imaintain physical 
possession of client papers subsequent to 
withdrawal. The court held that an attor- 
ney who withdrew from representation 
during the pendency of a dissolution of 
marriage case not only could maintain 
possession but also deny access to finan- 
cial documents provided by the client until 
the fee dispute was resolved or security 
posted to cover the claim for owed fees.6 
Since few clients will understand the nice- 
ties of retaining lien law, it is, again, 
strongly recommended that this attorney 
right be spelled out in some detail in the 
initial written contract of employment. 

Extreme care should be taken when 
exercising a possessory retaining lien over 
funds in the attorney’s possession. The 
right to such a lien extends to any client 
property in the attorney’s possession in- 
cluding money collected for the client.27 
It does not extend to those situations 
where funds have been entrusted for a 
specific purpose and there is no agreement 
for payment of fees from that source of 
funds, i.e., property entrusted to an attor- 
ney for a specific purpose is not subject 
to a retaining lien.28 A variation on the 
same theme occurs when a third party is 
entitled to funds arising from the represen- 
tation. The Supreme Court of Florida 
disciplined an attorney for applying to- 
ward fees settlement proceeds arising out 
of a dissolution of marriage proceeding 
which were specifically earmarked for his 


client’s parents. The following comment 
by the majority in that case is illustrative 
of the court’s thinking in this area: “A 
lawyer’s special training creates an obliga- 
tion to make sure that clients understand 
and clearly consent to fee arrangements. 
The kind of self-help debt collection found 
to exist by the referee in this instance is 
impermissible.”’29 

Finally, attorneys should be mindful 
that the Supreme Court of Florida takes 
an extremely dim view of sexual coercion 
or intimidation directed at a client.>9 Dis- 
solution of marriage proceedings, in par- 
ticular, lend themselves to such abuses. 
The clients in such proceedings tend to be 
very vulnerable due to their emotional 
state and because they fixate on their 
attorney as savior/protector. 

Obviously, a single article cannot cover 
every ethical consideration that would be 
of interest to family law practitioners. In 
fact, an all-encompassing discussion is 
impossible since ethical dilemmas are only 
limited by one’s imagination. The follow- 
ing suggestions are offered, however, 
which are applicable to all situations and, 
if adhered to, will help avoid that un- 
wanted Bar complaint: 

* Be conversant with the Rules of Pro- 
fessional Conduct. 

* Be sensitive to the implications of 
your conduct from a legal, ethical and 
moral standpoint. 

* Do not act when in doubt about the 
ethical propriety of your conduct. Seek the 
counsel of a more experienced practitio- 
ner. Call The Florida Bar’s ethics hotline 
(1-800-235-8619) for an ethics opinion. 

* Resolve any remaining doubts, after 
other opinions are sought, by pursuing the 
conservative course.[] 
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Ethics in Practice 


The 


City Attorney and Rule 4 -1.7, 
Rules of Professional Conduct 


by Kenneth W. Buchman 


art-time city attorneys, in addition to the ethical obligations applicable 
to all city attorneys, need to be concerned with possible conflicts of 
interest with their private clients. 

Rule 4-1.7 of the Rules of Professional Conduct provides in part: 


(a) A lawyer shall not represent a client if the representation of that client will be directly 
adverse to the interests of another client, unless: 


(1) The lawyer reasonably believes the representation will not adversely affect the lawyer’s 
responsibilities to and relationship with the other client; and 
(2) Each client consents after consultation. 

(b) A lawyer shall not represent a client if the lawyer’s exercise of independent professional 
judgment in the representation of that client may be materially limited by the lawyer’s 
responsibilities to another client or to a third person or by the lawyer’s own interest, unless: 

(1) The lawyer reasonably believes the representation will not be adversely affected; and 
(2) The client consents after consultation. (Emphasis added.) 

The official comments to the rule explain that paragraph (a) prohibits representa- 
tion of opposing parties in litigation and other direct adversary matters. It further 
explains that paragraph (a) would prohibit an attorney from acting as an “‘advocate 
against a person the lawyer represents in some other matter, even if it is wholly 
unrelated.’ 

For example, paragraph (a) would apply if a city attorney were requested to initiate 
a lawsuit on behalf of the city against an existing client of the attorney, even if the 
city attorney was representing the other client in a “wholly unrelated matter.” 

A part-time city attorney would be similarly restricted in initiating a legal 
proceeding against the city on behalf of one of his private clients. 

Third-party proceedings could create similar.conflicts. In Opinion 76-18, the Ethics 
Committee interpreted the similar provisions in DR 5-104 and DR 4-101 and 
concluded that a part-time city attorney who had filed suit on behalf of one of his 
private clients was required to withdraw when one of the defendants filed a 
third-party complaint against the city.” 

Paragraph (b) is not limited to adversary matters. It would restrict a part-time city 
attorney from representing the city in a matter where his independent professional 
judgment would be impaired because of responsibilities to another client, a third 
person, or by the lawyer’s own interest. 

As stated in the Official Comments to Rule 4-1.7, “‘Loyalty is an essential element 
in the lawyer’s relationship.’’ It further explains that: 

Loyalty to a client is also impaired when a lawyer cannot consider, recommend, or carry out 
an appropriate course of action for the client because of the lawyer’s other responsibilities or 
interests. The conflict in effect forecloses alternatives that would otherwise be available to the 
client. Paragraph (b) addresses such situations. (Emphasis added.) 

The obligation of an attorney’s loyalty to his client would restrict a part-time city 
attorney from representing a private client before the city commission or one of its 
boards. In Opinion 69-21, the Ethics Committee held that a part-time city attorney 
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employed by either the city or one of its 
official boards or commissions should not 
represent private clients before the govern- 
ing board of the city.3 

Paragraph (b) could also apply when a 
client, former client, friend, or relative 
should appear before the city commission. 
The attorney should take great care to 
determine whether these private parties 
would, in any way, materially limit or 
impair loyalty in advising the city com- 
mission. 

A potential area of conflict of interests 
for a governmental attorney would arise 
any time the attorney is representing not 
only the municipality in the litigation, but 
also commissioners, employees, or other 
officers. Distinguishing between actual 
and potential conflicts, the Ethics Com- 
mittee held in Opinion 87-1 that multiple 
representation of parties is impermissible 
if an actual conflict of interest exists. The 
opinion stated that a lawyer may represent 
multiple codefendants having a potential 
conflict of interest only if the attorney 
reasonably believes the representation of 
any one of them will not be adversely 
affected by the lawyer’s responsibilities to 
the others, and if each consents after 
consultation.* 

In Opinion 63-24, the Ethics Committee 
unanimously stated its opinion that it 
would not be unethical for a part-time city 
attorney to represent one of its private 
clients in a civil action (a) when another 
city is involved as an adverse party; (b) 
when the matter is before an agency of 
another city; (c) when a county, including 
the one in which the city is located, is 
involved as an adverse party; (d) when the 
matter is before a county commission or 
agency, including the county commission 


Kenneth W. Buchman is a shareholder 
of Buchman and Buchman, P.A. He 
received his J.D. in 1981 from the 
University of Florida. Mr. Buchman 
has served as assistant city attorney for 
the City of Plant City since 1982 and 
is a member of the Local Government 
Law Section of The Florida Bar. He is 
also board certified in real estate law. 

This column is submitted on behalf 
of the Local Government Law Section, 
Michael K. Grogan, chairman, and G. 
Miriam Maer, editor. 


and agencies of the county in which the 
city is located; (e) when the State of 
Florida, or its agencies, are involved as an 
adverse party; and (f) when the matter is 
before an agency of the State of Florida.5 

In Opinion 78-7, the Ethics Committee 
stated its opinion that an attorney who 
serves as police legal advisor for a city 
may represent private persons charged 
with criminal offenses in the courts of the 
county in cases which do not involve 
police officers or other personnel of the 
city.6 

Notwithstanding these two opinions, con- 
sidered judgment should be made before 
accepting such employment to determine 
whether the attorney may be compromis- 
ing his loyalty to his city client. If it is 
likely that the city attorney may be re- 
quired on behalf of a private client to take 


a legal position which would be inconsis- 
tent with a position the attorney has taken 
with his city client, he should decline the 
employment. 

In conclusion, the easiest way for a 
part-time city attorney to avoid the gray 
areas is by keeping his private and public 
practice clearly separate. 


1 RuLes oF ProressionAL Conpuct, Rule 4-1.7, 

Official Comments. 

2 Op. 76-18, Professional Ethics of The 
Florida Bar. 

3 Op. 69-21, Professional Ethics of The 
Florida Bar. 

4 Op. 87-1, Professional Ethics of The Flor- 
ida Bar. 

5 Op. 63-24, Professional Ethics of The 
Florida Bar. 

6 Op. 78-7, Professional Ethics of The Flor- 
ida Bar. 
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Ethics in Practice 


Big Shoes Fill: 


The Job of the Inventory Attorney 


by J. R. Phelps and Terri Olson 


awyers who die, disappear, abandon their practice, or become sus- 
pended or disbarred from the practice represent a serious problem not 
only to the Bar, but to the clients who have been left without 
representation. For those lawyers wishing to fill this void by accepting 
appointment as an inventory attorney there is little guidance currently available. This 
column will attempt to enlighten those lawyers interested in seeking an appointment 
about some of the practical problems associated with becoming an inventory attorney. 

At present the Rules Regulating The Florida Bar provide for the appointment of 
an inventory attorney in Rule 1-3.8: 

(a) Whenever an attorney is suspended, disbarred, becomes a delinquent member, abandons 
his practice, disappears, or dies and no partner, personal representative, or other responsible 
party capable of conducting the attorney’s affairs is known to exist, the appropriate circuit 
court, upon proper proof of the fact, may appoint an attorney or attorneys to inventory the files 
of the subject attorney and to take such action as seems indicated to protect the interests of 
clients of the subject attorney, as well as the interest of that attorney. 

(b) Any attorney so appointed shall not disclose any information contained in files so 
inventoried without the consent of the client to whom such file relates except as necessary to 
carry out the order of the court which appointed the attorney to make the inventory. 


As the reader can see, these rules are quite generally stated and do not hint at the 
specific areas of difficulty faced by lawyers and clients in dealing with these 
situations. Consider the following scenarios. 

Ms. Walters, whose final dissolution hearing has been scheduled for Monday 
morning, calls up her lawyer on Friday with a question concerning the child support 
amount they agreed on. The secretary, who has always been quite polite with her, 
answers briefly and in a distracted manner. In response to Ms. Walter’s request to 
speak with the attorney, the secretary informs her that he died the previous evening. 
After Ms. Walters has murmured her sympathy, she ventures to ask what she should 
do about her hearing. “‘I don’t know,” says the secretary. “‘It’s just too soon to think 
about that. Look, it’s really crazy here today; maybe you could call again later. . . .” 

Mr. Silvers has been waiting for two months for a response to his attorney’s 
settlement offer in a slip-and-fall case and is beginning to fidget. He calls his lawyer 
and gets only a telephone answering machine, but he is not surprised because the 
attorney is a sole practitioner whose secretary is frequently out on errands. A week 
later, beginning to be annoyed, he calls again; the office phone has been disconnected. 
In a real panic now, he jumps into his car and drives down to the law office. There 
is no one there. Uncollected mail bulges out of the box, and a conspicuous notice 
with the heading ‘“‘Complaint for Distress for Rent” is tacked to the door. 

Lawyers reading the above examples may well have an uneasy feeling in the pits 
of their stomachs; these stories represent some of the genuine horror stories of the 
legal world. Fortunately, in most cases where a lawyer dies or simply disappears, 
someone — a partner in the firm or a trusted attorney friend who has been asked in 
advance to handle matters —can step in, reassure clients that their interests are still 
protected, and begin to sort through the masses of briefs, memoranda, letters, notes, 
and exhibits that make up the typical open case file. 

It’s a standard joke that attorneys’ dependents are like the cobbler’s children who 
go without shoes, as lawyers are notorious for not making necessary arrangements 


THE FLORIDA BAR JOURNAL/JANUARY 1991 


83 


: 


regarding their estates. This can extend to 
their practices as well, and when an attor- 
ney dies, disappears, is declared incompe- 
tent, or otherwise is unable to assist with 
closing his or her practice and has not 
provided for anyone to take over, Rule 
1-3.8 of the Rules Regulating The Florida 
Bar allows the court to appoint an inven- 
tory attorney to “‘inventory the files of the 
subject attorney and to take such action as 
seems indicated to protect the interests of 
clients of the subject attorney, as well as 
the interest of that attorney.” 


The Appointment 

Generally, an inventory attorney will 
be appointed after someone connected 
with the practice of the attorney who died 
or disappeared—a secretary or someone 
sharing office space — notifies the Bar and 
asks what should be done. The Bar then 
petitions the court to appoint an inventory 
attorney. The petition and the ensuing 
order set out the specific duties of the 
inventory attorney. These may be as lim- 
ited or as broad as the Bar and court 
consider necessary. Since the rule pertain- 
ing to the duties of the IA is very general, 
it is extremely important that the Bar, 
court, and IA agree, in writing, on what 
the specific duties of the IA will be. 

Normally, the Bar and the court simply 
want ‘‘whatever needs to be done to be 
done,” but this will, of course, vary from 
Situation to situation. The IA will certainly 
be asked to go through the deceased’s files 
and determine what should be done in 
each case. The inventory attorney may be 
asked to attend to more routine matters 
such a pursuing accounts receivable or 
even seeing that the deceased attorney’s 
bills have been paid. 

While the primary concern of the Bar 
will naturally be to protect the clients 
involved and see that pending matters are 
referred to other attorneys as quickly as 
possible, involving the IA in these other, 
more mundane matters should certainly 
be considered. If no one has paid the light 
bill, the landlord, or other creditors (and 
this is entirely possible if the attorney has 
simply left town), the IA will be faced 
with moving all the files to his or her 
office, frantically working with the de- 
ceased attorney’s database while two burly 
men are trying to remove the computer, 
or even being locked out by the landlord. 


Expenses 

Another question concerns whether the 
inventory attorney will be able to draw 
from the practice’s accounts. For instance, 


no other person can be as helpful to the 
IA as the deceased attorney’s secretary, 
but almost no secretary will be willing to 
stay on and assist unless some arrange- 
ments are made for salary. While an order 
appointing an IA will normally state the 
IA’s authority to have access to the prac- 
tice’s accounts, the limits and manner of 
this access need to be firmly established. 
Will the IA be reimbursed later for out-of- 
pocket expenses or be able to draw from 
the practice’s account? Will a provision 
be made for the secretary to be paid from 
the account as well? Can other accounts 
payable be dealt with? No single correct 
method of handling these questions exists 
for all situations which the [A may experi- 
ence, but the IA, Bar, and court should be 
able to confer and decide on the most 
appropriate course of action. 

The attorney has several choices when 
it comes to getting necessary funds from 
an estate. Ideally, the attorney and the 
personal representative of the estate could 
meet and set out a written agreement 
allowing for the practice’s accounts to be 
available to the attorney for necessary 
expenses associated with closing out the 
practice. Since the court would have the 
power to make these funds available in 
any case, there is really no reason for the 
personal representative to reject this kind 
of agreement. If the personal representa- 
tive hesitates or hedges, the IA may point 
this out. 

There are certain circumstances, how- 
ever, where court intervention will be 
necessary. If the attorney has been sus- 
pended, judged incompetent, or merely 
disappeared, there obviously will be no 
personal representative as such. And, in 
unfortunate cases, a personal representa- 
tive may exist but unconditionally refuse 
to cooperate. In those situations, the IA 
may apply to the court to freeze the assets 
of the practice and may deposit all funds 
in trust into the court’s registry and may 
petition either for reimbursement for docu- 
mented expenses or for recognition by the 
bank as signatory on the account, which- 
ever seems more appropriate to the 
situation. 


Accounts Receivable 

Any attorney who dies with even a few 
cases open is bound to have money owed 
that has not been paid yet or, also likely, 
not even been billed. Depending on the 
extent of the responsibilities set out by 
court order, the inventory attorney, work- 
ing closely with the deceased’s personal 
representative, may need to see that all 
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possible accounts receivable are billed for, 
paid, and credited to the estate. Of course, 
if this is normally handled by a secretary 
or bookkeeper who is able to continue 
working for the practice for a short time, 
that person may also handle this, although 
the IA should be involved in the process. 

While the personal representative may 
wish to be involved in this to ensure that 
no money that should go to the estate is 
being kept from it, the representative 
should be made aware that the inventory 
attorney has a responsibility to keep client 
files confidential. Tactful explanation at 
the outset of the inventory attorney’s work 
should go far toward mitigating any sense 
that the estate’s concerns have been sur- 
rendered to a secretive outsider. 

An additional benefit of expediting the 
collection of all accounts receivable and 
of promptly billing for all possible addi- 
tional hours is the reassurance it gives to 
the personal representative that the actions 
of the inventory attorney won’t deplete the 
estate. By the time the inventory attorney 
has filed the final reports with the court, 
he or she will likely have kept the office 
open and running, complete with secre- 
tary, for at least a few extra weeks, 
arranged for file storage off the premises, 
signed up for malpractice insurance for the 
estate, and performed numerous other mi- 
nor operations, all of which cost the estate. 
To prevent an ugly situation where the 
personal representative and the court- 
appointed attorney end up back in court 
arguing over use of the estate’s funds, the 
inventory attorney can show that far from 
being a drain on the estate, he or she is 
helping to collect money owed to it. 

Obviously much of the ease with which 
this can be accomplished will depend on 
how well the deceased attorney kept his 
or her books. Although the court- 
appointed inventory attorney will have 
access to all of the financial records of the 
practice, practitioners frequently don’t up- 
date their ledgers until the bills go out. For 
example, a lawyer who has just put in four 
hours of billable work for a client may 
only make a marginal notation of this until 
the statement is sent. The experienced 
secretary can be invaluable here, as in 
other places, as a decoder to piece together 
enough information to justify a bill. 

It would be convenient for the inventory 
attorney if all lawyers billed on an hourly 
basis. In those cases, provided the de- 
ceased kept good records, the inventory 
attorney would need only examine the 
client ledger to see what part of the work 
done had been billed, check to make sure 
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payment has been received for that por- 
tion, and bill for any remainder. Many 
attorneys, however, either charge a flat fee 
for a particular service or adjust their fees 
to fit the complexity of the case and the 
potential gain to the client. Others operate 
on a contingency basis. How can the 
inventory attorney bill for a trial-ready 35 
percent contingency-based case that has 
not yet been won, or for a simple will that 
has been drafted but not reviewed by the 
client? There are, unfortunately, no hard 
rules for determining these things. The IA 
will have to determine on a case-by-case 
basis, referring to the original fee agree- 
ment with the client, what an appropriate 
fee was for the amount of work that was 
done. 


Client Property 

If a deceased attorney was keeping the 
property of a client for some reason, it 
must be returned to the client as soon as 
possible. The inventory attorney should 
remember to check with the deceased 
attorney’s banks for safe deposit boxes, as 
these also may contain client property. 
Money held in trust accounts should also 
be returned. However, the inventory attor- 
ney should check the deceased’s records 
carefully to ensure that the ownership of 
none of this money was disputed before 
giving it back. 

The IA should remember that even if 
an arrangement is worked out with the 
deceased’s client to continue on the mat- 
ter, this arrangement is separate from, not 
an extension of, the original agreement the 
client had with the deceased. Therefor-, 
not only should a new fee agreement be 
made up, but any funds remaining in trust 
must be returned to the client and any 
money then advanced for costs or ex- 
penses deposited in the IA’s trust account. 

Sometimes lawyers forget that wills are 
the client’s property and not simply files 
to be retained. All wills and trust agree- 
ments must be returned immediately to the 
clients, and the IA should check whether 
the deceased was listed as a personal 
representative or trustee on any of them. 
If so, a letter should be sent along with the 
will informing the client that the will 
should be updated. 


Open Files 

Clearly, the first priority of the inven- 
tory attorney is a quick review of the open 
cases to check for upcoming court appear- 
ances, important scheduled meetings, and 
so forth. Frequently, if the deceased does 
not have a careful filing system or general 


ledger, the first step will be trying to 
determine which files are open and which 
files are not. Each case file needs to be 
reviewed at this point to see if the matter 
appears to have been concluded. But if the 
file is unclear, the inventory attorney may 
turn to the ledgers to see if a final bill has 
been prepared or to the time records for a 
listing of work done on the matter. If no 
final billing statement was prepared, the 
IA should proceed on the assumption that 
the case is active. 

At this point, the IA must find out what 
the most immediate needs are for the 
active cases. Ideally, the deceased will 
have a docket or calendar, either manual 
or computerized, that the inventory attor- 
ney can check for upcoming important 
dates. If no docket system exists, the only 
recourse may be a thorough sifting of the 
open files to search for court dates, filing 
deadlines, and appointments. 

Since the practice will probably have 
been neglected for at least days, if not 
weeks, it’s entirely likely that an important 
date looms, or has passed. If a court date 
or deadline has been missed, then the court 
must be notified immediately of the rea- 
son. By the time the IA catches up with 
the action, the matier may have been 


dismissed. To protect the client’s interests, 
the IA must promptly see whether any 
remedial action can be taken to ameliorate 
the situation. 

If a court appearance is scheduled in the 
near future, the inventory attorney should 
check with the court at once to see if an 
extension is possible. The court will gener- 
ally treat such a request kindly, but the IA 
should realize that the court is not required 
to grant an extension, and indeed—as in 
the case of an attorney who had already 
repeatedly filed for extension before disap- 
pearing or being suspended — may be quite 
reluctant to do so. If this happens, the IA’s 
options are limited: proceed with the case 
or find a suitable person who can take 
over on short notice. 

Once emergencies have been taken care 
of, the IA can proceed to the routine 
notification to clients with matters pending 
that the attorney has died. The IA (in this 
case, not the secretary) should send a letter 
informing the client of the following: 

1) The attorney has died or disappeared. 
If it is the latter, the dignity of the entire 
profession would be well served by a 
tactful representation of the situation. 

2) The court has appointed the IA to 
examine the files and help clients with 
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us to help you with your specific needs. Our services are cost 
effective and will produce positive results in the following areas: 


© Strategic and productivity improvement planning 

e Selection or upgrading of computer hardware 
— local area networks, mini and personal computers 

¢ Selection of software — time and billing, 
accounting, word processing, litigation support * Review of vendor proposals 


Call or write today. 
We'll discuss your situation and suggest a course of action. 


Professional Management Support, Inc. 
P.O. Box 915498 ¢ Longwood, Florida 32791 


ABA/net 2766 


¢ Configuring local area networks 
e Document assembly systems 

e Education and training 

¢ Hardware and software updating 


e Product comparisons 


800-330-6414 
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pending cases find a competent person to 
represent them. 

3) Since the client apparently has a case 
pending, the client should promptly make 
an appointment with the IA to review the 
case file and decide what should be done. 

If the IA hears nothing from the client 
within a reasonable time, the secretary 
should try to track down the client. If all 
else fails, a certified letter should be sent. 

Once the client shows up for an ap- 
pointment with the IA, the IA must 
proceed cautiously. Most IA’s take on the 


30 minutes or less... 


Take the effort out of efficiency. 
The 711+ Bankruptcy system lets 
you prepare a simple Chapter 7, 
11, 12 or 13 in 30 minutes or less! 


eB Easy and enjoyable to use. 
With our friendly user interface, 
Attorneys and their staff have 
mastered the system in one 
short session. 


yall forms and information 
needed for filing Chapters 7, 11, 
12 and 13 are included in the 
711+ system. 


Save money by saying 
good-bye to expensive, 
pre-printed forms. 


(33) 711+ was created by a 
Bankruptcy Attorney 
experienced in preparing 
hundreds of bankruptcy filings. 
fey System Requirements. IBM or 


compatible with 512 KB of 
memory and a hard disk drive. 


Bankruptcy System 
It's a guarantee, not a gamble. 


Call For Free Demo Disk, 
and more information 
P.O. Box 7061, Ann Arbor, MI 48107 
(313) 663-6660 


difficult job of reviewing a deceased attor- 
ney’s files in the hope that they can get 
some work out of it. It is perfectly permis- 
sible for them to offer, on review of a 
client’s file, to take the client’s case them- 
selves. They may not, however, do any of 
the following: represent themselves as the 
*successor’”’ to the deceased attorney’s 
practice or imply that they have “taken 
over” the entire practice or “‘bought it 
out’; imply that. refusing to use their 
services will ‘‘waste time” finding an- 
other attorney; or represent themselves as 
competent in an area of law in which they 
are not. They must, on the other hand, 
make it clear to the client that no action at 
all can be taken until the client approves it. 

If the IA doesn’t want to take on the 
client’s matter or feels incompetent to do 
so, the inventory attorney may suggest 
another attorney as an alternative and offer 
to forward the client’s files to that attor- 
ney. Although there is nothing unethical 
about permitting a client to walk out the 
door with file in hand, it is better practice 
for the IA to gain authorization to forward 
it. For one thing, the client may not 
understand how urgent the situation is and 
may wait so long to make an appointment 
with the new attorney that the case cannot 
proceed. For another, an unscrupulous cli- 
ent may take advantage of the situation 
by “‘misplacing”’ an important document 
and later claiming malpractice on the part 
of the deceased attorney. It is never wise 
to allow a client to depart with the only 
copy of an open file. If the client insists 
on removing the file, the inventory attor- 
ney should copy it. 


Closed Files 

Closed files represent another hazard 
for the IA. Dealing with them is a tedious, 
time-consuming, and largely pro bono proc- 
ess. It is also, unfortunately, true that no 
matter how the IA chooses to deal with the 
closed file, potential problems will remain. 
An IA who returns all closed files to the 
client faces the possibility that the client 
will remove or alter portions of the file 
and claim malpractice. An IA who ar- 
ranges for storage of all closed files for 
five or 10 years will incur expenses per- 
sonally or for the estate. If the deceased 
practiced for more than a few years, some 
of the inactive files may be old enough to 
have out-of-date addresses for the clients. 

While closed or inactive files again 
represent an area where individual deci- 
sions must be made for what is most 
appropriate in the given situation, there are 
some things the IA can do to protect 
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himself or herself, the clients, and the 
deceased. First of all, the files should be 
reviewed to determine what the matter 
concerned, how old the file is, and whether 
the file contains any important or original 
documents. If the IA has decided to de- 
stroy any old files, a system should be 
worked out so that important documents 
are flagged and retained. The IA also may 
write to each client at the last known 
address (and advertise, if this does not 
work), offering the option of destroying 
the file or returning it to the client. If the 
client opts to have the file returned, the 
IA should always get a receipt for it that 
itemizes the information in the file at the 
time it was returned. 

But when the file is too important or too 
recent to be destroyed, and the client 
cannot be located, the IA may have no 
choice but to find a place to store the files. 
The retention time will depend on the 
applicable statutes of limitation for the 
jurisdiction and for the area of practice. 


Malpractice Insurance 

Many lawyers feel that the need for 
insurance stops when the practice does. 
This belief, however, is shortsighted and 
can result in an estate’s being wiped out 
by damages. If the relevant statute of 
limitations tolls from the time an error is 
discovered, a malpractice claim can easily 
be brought against a dead person—even 
against one dead for some years. 

The inventory attorney may protect the 
interests of the estate in several ways. 
First, lump-sum malpractice insurance 
should be bought for the estate and main- 
tained until all possible statutes of 
limitation for malpractice claims have ex- 
pired. In addition, the IA should ensure 
that the malpractice insurance records not 
only for the estate’s insurance but also for 
the previous policies are kept in case a 
claim is brought. 


J.R. Phelps is director of the Law 
Office Management Advisory Service 
(LOMAS) of The Florida Bar. He re- 
ceived his B.B.A. from Marshall Uni- 
versity in Huntington, West Virginia. 

Terri Olson is research analyst for 
the Law Office Management Advisory 
Service (LOMAS) of The Florida Bar. 

This column is submitted on behalf 
of the General Practice Section, Lewis 
H. Hill HI, chairman, and William A. 
Cain, editor. ae 
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Ethics in Practice 


Does Not Apply in the State Courts 


by Joryn Jenkins 


pposing counsel has filed a motion for sanctions against your firm, 
petitioning the court for a dismissal of the cause, but also demanding 
fees and costs. Your managing partner has requested your advice 
regarding a response. 

The attorney handling the matter advises you that he met with Mr. Client, who has 
a long-standing relationship with the firm, reviewed the supporting documentation, 
and prepared a complaint alleging breach of oral contract for Ms. Customer’s refusal 
to accept delivery of and pay for widgets, as well as for fraud and conspiracy. 

Client had originally informed him that delivery time was not a term of the 
agreement. In fact, Client, in the past, had consistently delivered the widgets late to 
Customer. Later, however, he recalled a conversation with Customer regarding the 
necessity for a definite delivery date, and so informed a firm associate prior to the 
filing of the complaint. That conversation has been alleged in Customer’s motion for 
sanctions. 

The partner who filed the complaint based his allegations of fraud and conspiracy 
primarily on a ‘‘gut feeling,” after observing Customer and a well-known competitor 
of Client on the golf course together, a ‘‘once-in-a-lifetime” event. He felt that 
evidence alone was sufficient to believe that the two of them were cooking up a 
scheme to put Client out of business, and that abundant evidence would be 
forthcoming through discovery to demonstrate that fact to the factfinder. When you 
pointed out that Rule 11 prohibits the filing of pleadings without a reasonable inquiry 
into the facts supporting the allegations, he responded that the Federal Rules of Civil 
Procedure do not apply in state court, which is the forum he has chosen. 

Florida Rule of Judicial Administration 2.060(d) requires that an attorney sign a 
pleading filed by him, thereby certifying that he has read it and that, “‘to the best of 
his knowledge, information, and belief there is good ground to support it.” If a 
pleading is not so signed, the court may treat it as though it had never been filed. 
Although the rule does not specifically require ‘‘a reasonable inquiry,” as does its 
federal counterpart, which emphasizes the need for some prefiling inquiry into both 
the facts and the law by imposing an affirmative duty upon the attorney filing, it is 
strikingly similar to the federal rule in its language and apparent intent. Does it, 
therefore, compel an attorney to conduct an investigation similar to that explicitly 
prescribed by Rule 11? 

There is little case law construing this obscure provision of the Florida Rules of 
Judicial Administration. In fact, the only court to allude to it to date, in a recorded 
opinion, was in its earlier version as Rule 1.030. In Metcalf v. Langston, 296 So.2d 
81 (Fla. 1st DCA 1974), the appellate court scrutinized the trial court’s denial of a 
motion to vacate default, and considered the effect of the attorney’s signature on the 
pleading. 

The motion, although signed by the attorney, had not been made under oath, nor 
had it been accompanied by an affidavit as to the authenticity of the facts alleged. 
The reviewing court held that the signature of an attorney does not import the 
truthfulness of facts recited in a pleading. Indeed, the Metcalf court explained at 
length: 
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Pleadings are normally prepared by counsel. 
He must of necessity generally prepare his 
pleadings based on information furnished by 
others. The rule therefore provides that the 
signature of the attorney on a pleading shall 
constitute a certificate by him that he has read 
the pleading, that to the best of his knowledge, 
information and belief there is good ground to 
support it and that it is not interposed for delay. 
His signature does not import, indeed it usually 
cannot import, truthfulness of the facts therein 
recited. Seldom does the attorney know of his 
own knowledge the facts which must be recited 
in his pleadings. It is for that reason that he is 
not required to make oath that the pleadings are 
accurate and it is for that reason that the rule 
does not recite that his signature constitutes a 
certificate of accuracy, but only that to the best 
of his knowledge, information and belief there 
is good ground to support it.? 


While the Metcalf court explicitly found 
that counsel’s signature is not an attesta- 
tion of the accuracy of the facts alleged in 
a pleading, the context is a far cry from 
that with which you wrestle here. That 
court had been concerned with whether the 
motion adequately supported a vacation 
of the default, and found that it did not 
because it was not bolstered by acceptable 
proof. In fact, the Metcalf court suggested 
that, were the supporting facts within the 
knowledge of the attorney, he could have 
sworn to the motion, ‘“‘which for all practi- 
cal purposes places it into the form of an 
affidavit.” 

On the other hand, in 1974, the Bar’s 
sensitivity to a member’s perception of 
professional ethics was not as intense as it 
is now. In our hypothetical context then, 
and in today’s ethically responsive cli- 
mate, the rule might be construed differ- 
ently by a trial court, more like a state 
Rule 11.3 

Fed.R.Civ.P. 11 provides, in pertinent 

part: 
The signature of an attorney . . . constitutes a 
certificate by the signer that the signer has read 
the pleading . . . or other paper; that to the 
best of the signer’s knowledge, information and 
belief, formed after reasonable inquiry, it is well 
grounded in fact and is warranted by existing 
law or a good faith argument for the extension, 
modification, or reversal of existing law, and 
that it is not interposed for any improper 
purpose, such as to harass or cause unnecessary 
delay ....4 


The highlighted portions of the federal 
rule delineate those sections identical, or 
strikingly similar to the Florida rule. A 
significant distinction is the lack of the 
state rule’s requirement of a reasonable 
inquiry. 

Much ado has been made of this Rule 
11 prerequisite. It may very well be that 
the Florida Supreme Court’s failure to 
mandate such an explicit condition prece- 


Rule 11 was 
modified in 1983, 
in order to remedy 

its perceived 

failure to 
effectively deter 
litigation abuses 


dent to signing a pleading, and to thereby 
provide guidance to the lower courts for 
imposition of sanctions in the form of a 
more focused standard of conduct, would 
afford a different result, in our state forum, 
from a federal suit under the same condi- 
tions. On the other hand, a state tribunal 
could easily read such a requirement into 
a fair effectuation of the rule’s purpose. 

Rule 11 provides that a pleading, mo- 
tion, or other paper signed ‘‘in violation 
of this rule”’ will result in the imposition 
of “‘an appropriate sanction.’ Compare 
Rule 2.060, according to which an attor- 
ney will be sanctioned if he signs a paper 
“with intent to defeat the purpose of this 
tule.” While Rule 11 provides the af- 
fronted court with a standard for 
determining if a violation has occurred, 
i.e., whether the offender, prior to filing, 
conducted a reasonable examination into 
the merits of the cause, Rule 2.060 pro- 
vides no such instruction with respect to 
whether the offender “‘intended”’ to defeat 
the rule’s purpose. Of course, the conten- 
tion could be supported, likening the state 
tule to the federal, that proof of a failure 
to reasonably inquire demonstrates such 
intent. 

Rule 11 was modified in 1983, in order 
to remedy its perceived failure to effec- 
tively deter litigation abuses. Since its 
original promulgation, there had been con- 
siderable confusion as to 1) the circum- 
stances that would trigger the taking of 
disciplinary action; 2) the standard of 
conduct expected of attorneys under the 
rule; and 3) the range of available and 
appropriate sanctions.5 The new language 
imposed a responsibility to conduct an 
inquiry, reasonable under the circum- 
stances, on the attorney signing a pleading, 
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a standard more stringent than the original 
good faith formula. The reference in the 
former text to willfulness as a prerequisite 
to disciplinary action was deleted.® 

Thus, like the current Rule 2.060, the 

precursor to the present federal rule also 
required some demonstration of intent to 
warrant the imposition of sanctions, and 
was only recently amended to provide 
guidance in the proper application of the 
rule. Prior to its revision, however, some 
federal courts appear to have read a similar 
qualification into it. In Kinee v. Abraham 
Lincoln Federal Savings & Loan Associa- 
tion, 365 F.Supp. 975 (E.D. Pa. 1973), for 
example, the court reviewed the conduct 
of counsel utilizing the following stan- 
dard: 
This Court has concluded that in making the 
general allegations . . . there was sufficient 
information available that no violation of Rule 
11 has been made out. This Court cannot say 
that a general knowledge of parallel behavior, 
coupled with a change from non-parallel to 
parallel behavior, is not sufficiently indicative 
of a conspiracy to support a good faith allega- 
tion thereof. However, the method by which the 
plaintiff’s attorneys chose to discover which 
lending institutions . . . practiced the escrow 
method, and thereby were proper subjects of 
suit, was . . . improper, and they are to be 
censured for adopting it.’ 

Counsel had taken the Philadelphia 

phone book, and sued every individual or 
lending institution listed under the heading 
of mortgage brokers. Having ‘‘set out a 
dragnet,’ and put a large number of 
parties to the inconvenience and expense, 
not to mention anxiety, of being sued, the 
attorneys were then able to “‘separate the 
wheat from the chaff” without any great 
effort of their own. Remarked the Kinee 
court: 
They chose to inconvenience a large number 
of parties rather than inconvenience themselves 
with proper investigation as to who the proper 
parties would be. When they signed their plead- 
ing, they could not say that they in fact had 
reasonable basis to believe that the allegations 
were true as to each defendant ... If the 
plaintiffs had attempted reasonable investiga- 
tion and if some of the lending institutions who 
were not proper parties had not cooperated in 
that investigation, then perhaps they would 
have been justified in undertaking the course 
of action which they undertook. But under the 
circumstances of this case, the course of action 
which they chose was grossly improper.® 

The court refused to dismiss the com- 
plaint, as the remaining (proper) defen- 
dants had urged, but required the attorneys 
for the plaintiffs to pay the expenses of the 
parties who had been forced improperly 
to appear and defend the suit. 

The failure of Rule 2.060 to mandate a 
reasonable inquiry into the facts and the 
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law, and thereby to provide guidance to 
the trial courts by means of an explicit 
standard of conduct, might result in a 
failure to find a violation in our hypotheti- 
cal. However, as the federal courts have 
demonstrated, a state court could easily 
read such a standard into a fair effectua- 
tion of the rule’s purpose. It is more likely 
that Rule 2.060 has not been tested be- 
cause the crucial contrast with Rule 11 is 
in the nature of the sanctions themselves. 
Rule 11 provides that a violation will 
result in the imposition of “‘an appropriate 
sanction,” including reasonable attorneys’ 
fees. A violation of Rule 2.060 may spe- 
cifically result only in the pleading being 
Stricken, with the action proceeding as 
though the paper had not been served. 
Thus, the reward evidently available under 
the state rule, unless expanded by the 
courts,? seems somehow less, as the of- 
fending party is not being hurt ‘‘in the 
pocketbook’”’ (though the end result, ie., 
dismissal of a cause of action, may be 
more damaging than any monetary sanc- 
tion). Where the rewards are not likely to 
be financial, at the very least the reim- 
bursement of the fees for attempting this 
admittedly collateral debate, the likelihood 
of anyone pursuing so awkward a line of 
reasoning, no matter how lacking in merit 
the opposing position, is minimal. 
Nevertheless, where a motion for sanc- 
tions may one day be filed in just such a 
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situation as this, and despite Mr. Client’s 
attorney’s argument that the purpose of 
discovery is to ascertain the facts support- 
ing a case, you should recommend a 
conservative approach. Construe Rule 
2.060 similarly to Rule 11, and practice 
discretion in the filing of any court paper, 
i.e, make a reasonable investigation, un- 
der the circumstances, as to the facts and 
the law that form the basis of any allega- 
tions therein. In the meantime, filing a 
notice of voluntary dismissal would prob- 
ably be the course of action of choice in 
the hypothetical posited above, as to the 
latter two counts. As to the first, you can 
still argue that the course of dealing be- 
tween the parties belies the assertion that 
time was of the essence, unless the conver- 
sation between the parties, now recalled 
by Client, clearly made it so. 

And you can expect that, sometime in 
the near future, not only will some Florida 
court construe Rule 2.060 as Rule 11 was 
interpreted prior to its revision, but the 
tule will thereafter be amended to more 
closely mirror the provisions of federal 
Rule 11.0 


1 Rule 2.060 was amended as recently as 
1988, to require not only the signature of the 
attorney filing the pleading, but inclusion of the 
attorney’s Florida Bar number as well. No 
explanation of this revision was offered by the 
Florida Supreme Court at the time (In re: Rules 
of Judicial Administration, 536 So.2d 195 (Fla. 
1988)). One member of the Bar committee that 
proposed the addition explains that it was 
intended to discourage the recent practice, de- 
veloping in response to the increasing use of 
computers to docket cases, of assigning Jocal 
attorney numbers. Nevertheless, such a require- 
ment may ultimately be used to regulate the 
conscientious practice of the legal profession. 

2 Metcalf v. Langston, 296 So.2d at 85. 
Emphasis in original. 


3 The Florida Rules of Appellate Procedure 
do contain a rule which has been utilized in 
similar fashion to federal Rule 11. Rule 9.410, 
Sanctions, currently provides: 

‘After ten days’ notice, on its own motion, 
the court may impose sanctions for any viola- 
tion of these rules, or for the filing of any 
proceeding, motion, brief or other paper which 
is frivolous or in bad faith. Such sanctions may 
include reprimand, contempt, striking of briefs 
or pleadings, dismissal of proceedings, costs, 
attorney’s fees or other sanctions.” 

This provision was reinforced to provide the 
specific sanctions recited above so that the 
language would ‘‘alleviate any problems relat- 
ing to frivolous motion practice.” In re: Rules 
of Judicial Administration, 529 So.2d 687 (Fla. 
1988). 

Unlike Rule 2.069, this rule has been effec- 
tively utilized in several instances, primarily to 
sanction attorneys for failure to abide by the 
procedural requirements of the appellate rules. 
See, e.g., Ferguson v. Ferguson, 504 So.2d 541 
(Fla. 1st D.C.A. 1987); Addison v. Brown, 413 
So.2d 1240 (Fla. Sth D.C.A. 1982), aff’d., 428 
So.2d 663 (Fla. 1983). However, although 
distinguishable from Rule 11 in being facially 
limited to sanctions on motion by the court, in 
practice, motions by opposing counsel have 
also been successful in a more similar context. 
See, e.g., Hutchins v. Hutchins, 501 So.2d 722 
(Fla. Sth D.C.A. 1987) (in which counsel was 
sanctioned for misrepresenting the facts below 
in a brief). 

4 Emphasis added. 

5 See Notes of Advisory Committee on Rules, 
Fed.R.Civ.P. 11. 

6 Id. 

7 Kinee v. Abraham Lincoln Federal Savings 
& Loan Association, 365 F.Supp. at 982. 

8 Id. 

9 Although specifically limited on its face to 
motion by the appellate court, Fla.R.App.P. 
9.410 has been successfully invoked by counsel 
to obtain an award of attorneys’ fees, payable 
by opposing counsel, rather than by the client, 
for counsel’s misrepresentation of the facts 
below in the appellate brief, which allegedly 
occurred due to the lawyer’s neglect to properly 
review a deposition. Hutchins v. Hutchins, 501 
So.2d 722 (Fla. Sth D.C.A. 1987). 


“I’m almost afraid to ask ... What are all those notches?” 
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BUSINESS LAW 


Defending a Health Care Provider 
in a Criminal Fraud Investigation 


espite the increased level of 
federal enforcement activity in 
the State of Florida, many 
health care providers and sup- 
pliers are shocked to learn that their freedom 
and professional livelihoods are at stake in 
health care fraud and abuse (HCF&A) inves- 
tigations. Conduct—which used to be the 
subject of civil and administrative proceed- 
ings—has steadily been criminalized. Such 
conduct generally involves claims for reim- 
bursement from Medicare or Medicaid which 
are allegedly “fraudulent” because of a 
failure to comply with complex regulatory 
requirements. The rationale for criminalizing 
these regulatory offenses is that the govern- 
ment’s burgeoning health care costs can be 
reduced by preventing “rip-offs” of Medi- 
care and Medicaid programs through the 
incarceration and exclusion of “‘sleazy”’ pro- 
viders. Unfortunately, the government’s 
enforcement efforts and the sanctions for 
violating the HCF&A laws often fail to 
distinguish between negligence, gross negli- 
gence, outright fraud, and other levels of 
culpability such as a mere mistake in coding 
or billing. 

This article summarizes the possible con- 
sequences of violating the HCF&A laws and 
describes some of the problems which coun- 
sel and client face in such investigations. 


Possibie Consequences 
* Criminal Sanctions for Both the Individ- 
ual and the Entity 

The consequences of violating the 
HCF&A laws can be ruinous for both the 
individual and any entity involved in the 
health care industry. The criminal sanc- 
tions for violations, such as submission of 
false claims to Medicare or violating the 
anti-kickback statute, are very severe.! 
Institutions or business entities are subject 
to a possible maximum fine of $1 million 
or an alternative fine of not more than the 
greater of twice the gross gain or twice the 
gross loss ‘“‘whenever such an alternative 


The imbalance in 
power and severity 
of criminal, civil, 
and administrative 
sanctions make 
counsel’s job in an 
HCF&A 
investigation more 
difficult 


by Howard E. O’Leary 
and Gabriel Imperato 


fine would not unduly complicate the 
sentencing process.’’? Individuals are typi- 
cally subject to a possible maximum 
prison term of five years and a possible 
maximum fine of $250,000. 

Moreover, under the U.S. Sentencing 
Commission Guidelines,? there is an in- 
creased likelihood that individual first 
offenders will go to jail instead of merely 
being required to make restitution (to any 
victims), pay a fine, and serve a term of 
probation. These guidelines have largely 
eliminated the judge’s traditional discre- 
tion in imposing sentence by prescribing 
a sentencing range based on the offense(s) 
charged, the harm or amount of loss 
caused by the offense, the role of the 
offender, and certain adjustments due to 
the presence or absence of aggravating or 
mitigating factors. If the applicable range 
calls for 2 minimum number of months in 
jail, the judge no longer has the discretion 
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to impose an alternative sentence, which 
includes probation, instead of imprison- 
ment. 

While courts may depart from the guide- 
lines in certain instances, there are limited 
grounds for such departures. One such 
ground is where the prosecution moves for 
a departure because the defendant has 
provided “‘substantial assistance” in the 
investigation or prosecution of another 
person who has committed an offense. The 
bottom line, however, is that first offend- 
ers are far more likely today to go to jail, 
because the guidelines accord relatively 
little weight to mitigating factors such as 
a past exemplary life. 

* Civil Penalties and Administrative 
Sanctions 

In addition to criminal prosecution, the 
government may also file a civil action in 
U.S. district court alleging a violation of 
the civil False Claims Act,4 common-law 
fraud, negligent representation, unjust en- 
richment, payment by mistake, etc. 

Under the FCA, the government is 
entitled to recover 1) treble damages; 2) a 
civil penalty of between $5,000 and 
$10,000 for each false claim; and 3) the 
costs of such action. The court may limit 
the government’s recovery to double in- 
stead of treble damages, if it finds that the 
defendant meets certain statutory condi- 
tions, including furnishing the government 
with all known information within 30 days 
of learning of the violation. When a defen- 
dant has already been punished criminally 
for the same conduct, the amount of 
recovery under the FCA must bear some 
reasonable relationship to the goal of com- 
pensating the government for its loss.5 

Also, in lieu of filing a civil action 
under the FCA in U’S. district court, the 
Department of Health and Human Serv- 
ices may institute an administrative 
proceeding to recover civil penalties under 
the Civil Monetary Penalties and Assess- 
ment Act.© The CMPAA provides that the 
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government may recover a) a civil penalty 
of $2,000 ‘“‘for each item or service” 
falsely claimed or not provided as 
claimed, and b) an assessment of not more 
than twice the amount claimed ‘“‘for each 
such item or service in lieu of damages 
sustained.” HHS may initiate such an 
action regardless of the outcome of any 
related criminal or civil proceeding involv- 
ing the same conduct. 

In addition to these civil penalty pro- 
ceedings, the government can exclude a 
provider or supplier from participation in 
Medicare or Medicaid upon a determina- 
tion that the provider/supplier has 
defrauded the program. Any conviction of 
a criminal HCF&A violation — irrespec- 
tive of whether such violation is a felony 
or misdemeanor—will result in a manda- 
tory minimum exclusion of five years, and 
exclusions of up to 25 years are not 
uncommon. In other words, any convic- 
tion of a Medicare/Medicaid-related crime 
triggers the mandatory five-year minimum 
exclusion, irrespective of whether such 
conviction is the result of a trial, guilty 
plea, nolo contendere plea or even with- 
held adjudication in a state court 
proceeding. HHS also has discretion to 
impose a ‘‘permissive” exclusion based 
upon an independent determination of 
fraudulent or abusive practices under the 
Medicare and Medicaid programs, even if 
a provider or supplier of health care goods 
and services has not been convicted of a 
program-related crime. 


General Principles 
of Representation 

Counsel representing a health care pro- 
vider or supplier in a federal criminal 
HCF&A investigation should be guided 
by certain general principles, including: 
1) Acting in a manner to maintain the 
client’s credibility with law enforcement 
officials conducting the investigation; 2) 
ascertaining the extent of the client’s expo- 
sure, if any, as quickly as possible; 3) 
taking all steps necessary to minimize the 
client’s exposure; and 4) taking all steps 
necessary to maximize the chances that all 
communications relating to the investiga- 
tion will be held privileged. 

Maintaining credibility with the law 
enforcement officials involved, ie., the 
United States attorney’s office, the HHS 
Office of Inspector General, and/or the 
FBI, is crucial because the client’s eco- 
nomic survival may depend upon quickly 
and credibly preparing and presenting a 
defense —i.e., an explanation of the con- 


duct under investigation, which is 
consistent with innocence—prior to the 
return of any formal criminal charges. 
Once an indictment has been returned or 
when the government feels it has sufficient 
evidence of fraud, the targeted provider is 
likely to find that all payments under 
Medicare and Medicaid have been with- 
held pending the outcome of all criminal 
and civil proceedings.” Since few health 
care businesses can operate without Medi- 
care and/or Medicaid revenues, they will 
generally be compelled to cease active 
operations or be forced into bankruptcy 
before any trial on criminal charges or any 
civil or administrative hearing can be held. 
As a result of this de facto suspension 
from the government health insurance pro- 
grams, the accused provider or supplier is, 
in effect, presumed guilty (and often put 
out of the health care business) until 
proven innocent. 

Accordingly, counsel and client gener- 
ally face difficult tactical decisions in the 
early stages of an HCF&A investigation. 
If a viable defense exists, the client’s 
economic interest may be best served by 
presenting exculpatory evidence to the 
authorities in an effort to avoid indictment 
and/or de facto suspension from the gov- 
ernment insurance programs. On the other 
hand, if it is clear that an indictment is 
inevitable, the client’s interest may best 
be served by waiting until the criminal 
case proceeds to trial before providing the 
government with information about the 
nature of the defense. Counsel and client 
obviously cannot make this decision intel- 
ligently unless the extent of the client’s 
exposure has been ascertained. This will 
usually require a thorough investigation 
of the facts at the outset of the assignment. 

There is enormous potential for abuse 
on the part of the government by virtue of 
its power to withhold payments, without 
first affording providers a full, confronta- 
tional-type hearing. In addition, the client 
faces the prospect of eventually being 
compelled to litigate three separate pro- 
ceedings —criminal, civil and administra- 
tive — based on the same alleged conduct 
before being ultimately vindicated. Since 
an acquittal in the criminal case will not 
bar the government from pursuing its civil 
and administrative remedies, subjugation 
by exhaustion is a distinct possibility. It is 
this obvious imbalance in power and the 
severity of criminal, civil, and administra- 
tive sanctions for the same conduct which 
make counsel’s job in representing a pro- 
vider in an HCF&A investigation different 
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and more difficult. 


Requests for 
Documentary Materials 

Criminal HCF&A investigations typi- 
cally begin with an unannounced visit by 
an HHS-OIG agent requesting documents 
and information. The HHS-OIG has the 
power to subpoena “‘all information, docu- 
ments, reports, answers, records, accounts, 
papers, and other data and documentary 
evidence”’ necessary to perform its func- 
tions. While the provider may petition a 
U.S. district court to quash or modify a 
subpoena, courts are generally reluctant to 
limit the scope of a criminal investigation. 
As a result, the client’s interests are usu- 
ally best served by attempting to negotiate 
a reduction in the burden of compliance. 

In addition to contempt sanctions, a 
provider may be excluded from participa- 
tion in Medicare or Medicaid for failing 
to comply with an HHS-OIG subpoena or 
request for access to records. The secretary 
is authorized to exclude a provider for 
failing to grant the HHS-OIG “immediate 
access”’ to review records, documents and 
other data ‘upon reasonable request.”’? 
Although Congress directed the secretary 
to define (and presumably reconcile) the 
inherently contradictory concepts of ‘‘im- 
mediate access’’ and ‘‘reasonable 
request,” no such regulations have yet 
been promulgated. 


Determining 
Separate Representation 

At some point in the investigation, 
counsel for an institutional provider must 
determine whether ethical!® or practical 
considerations require separate representa- 
tion for the employees involved. 

Despite the consent of both the institu- 
tion and the employee, the government 


may, nonetheless, file a motion to disqual- 
ify counsel from such multiple representa- 
tion. In such instances, the court will hold 
a hearing to interrogate the employee 
about the potential dangers of multiple 
representation, his or her understanding 
thereof, the voluntariness of any waiver, 
etc. Even where a valid waiver is found, 
the court may still grant a motion to 
disqualify.!! 

Whatever the legalities of the situation, 
practical considerations may militate in 
favor of separate representation. Where 
multiple representation adversely affects 
either the institution’s, its counsel’s, or the 
employee’s credibility with the govern- 
ment, the employee should probably have 
separate representation. An employee 
should be free to assert fifth amendment 
privilege against self-incrimination when- 
ever it is in the employee’s interest to do 
so without giving rise to an inference that 
the institution is encouraging its employ- 
ees to stonewall the investigation. 

The government generally will not enter 
into serious negotiations about granting 
an employee immunity when the em- 
ployee’s counsel also represents the 
institution. Thus, to persist in multiple 
representation may deprive the employee 
of the opportunity to ascertain whether 
obtaining immunity is possible. Under 
such circumstances, counsel’s obligations 
to both the institution and the employee 
obviously cannot be fulfilled. 


Conclusion 

The present system for resolving crimi- 
nal HCF&A allegations is extremely 
unfair, particularly for institutional provid- 
ers. By virtue of the mandatory five-year 
minimum exclusion, an entity’s failure to 
prevent a billing clerk or other low-level 
employee from engaging in criminal con- 


law practice? 
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Look through the Lawyers Services Pages in the back of 
this issue first. The advertisers there are experienced in helping 
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duct may result in its demise. In such a 
situation, the institution is being punished 
essentially for its negligence in failing to 
prevent such conduct. Since no institu- 
tion—including the U.S. Government — 
can guarantee the honesty of all of its 
employees, the consequences of a manda- 
tory five-year exclusion, e.g., loss of jobs 
of innocent employees, loss to the commu- 
nity of the institution’s services, etc., may 
be grossly disproportionate to the grava- 
men of the offense. The present system 
badly needs a dose of flexibility to be able 
to prevent injustice. 

The failure to afford a provider a full, 
confrontational-type hearing prior to de 
facto suspension also makes the present 
system unfair. The innocent provider may 
no longer have the resources to prepare 
and present an effective defense by the 
time the criminal trial rolls around. Surely, 
the founding fathers did not envision a 
criminal justice system where an adver- 
sary can deprive another of the ability to 
defend prior to any determination of guilt. 
Yet, neither Congress nor the courts seem 
very concerned about the due process 
rights of providers accused of criminal 
conduct. 

Given this state of affairs, the need for 
preventive legal care is apparent. Provid- 
ers and suppliers of goods and services 
under government health insurance pro- 
grams should implement programs, 
including manuals and periodic audits, to 
comply with the HCF&A laws. An effec- 
tive compliance program should reduce 
the client’s exposure and demonstrate its 
intention to abide by the law. 


'The basic fraud and abuse prohibitions 
which form the basis of any investigation are 
the submission of false claims for payment, the 
making of false statements in a request for 
payment, and illegal renumeration in return for 
the referral of a patient or the ordering of goods 
or services paid for in whole or in part by 
Medicare or Medicaid. Congress has passed 
numerous criminal and civil statutes designed 
to combat these program abuses. 

2148 U.S.C. §1031. For Title 18 violations, 
institutions, business entities, and individuals 
may also be ordered to make restitution to any 
victims in addition to the above fines. 

3 The guidelines apply to all federal criminal 
offenses committed after November 1, 1987. 

431 U.S.C. §3729. 

5 United States v. Halper, ___, 109 
S. Ct. 1892 (1989). 

§ 42 U.S.C. §1320a-7a. 

7 See 42 C.F.R. §405.370 et seq; Peterson v. 
Weinberger, 508 F.2d 45 (Sth Cir. 1975); 
Neurological Associates v. Bowen, 658 F.Supp. 
468 (S.D. Fla. 1987); Kresbach v. Heckler, 617 
F. Supp. 548 (D. Neb. 1985). 
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The agent may also use the occasion to 
attempt to interview the provider. Many provid- 
ers are sufficiently intimidated by the request 
to consent to an interview on the spot. Instead, 
the provider should simply obtain the agent’s 
name and telephone number, and then have 
counsel respond on his or her behalf. 42 U.S.C. 
§3525. 

9 42 U.S.C. §1320a-7(b)(12). 

10The principal rule governing conflicts, 
Rule 1.7 of the ABA Mopet RuLEs oF Prores- 
SIONAL Conbuct, provides: 

‘*(a) A lawyer shall not represent a client if 
the representation of that client will be directly 
adverse to another client, unless: 

“(1) the lawyer reasonably believes the 
representation will not adversely affect the 
relationship with the other client; and 

(2) each client consents after consulta- 
tion. 
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“(b) A lawyer shall not represent a client if 
the representation of that client may be materi- 
ally limited by the lawyer’s responsibilities to 
another client or to a third person, or by the 
lawyer’s own interests, unless: 

“(1) the lawyer reasonably believes the 


‘representation will not be adversely affected; 


and 

“*(2) the client consents after consultation. 
When representation of multiple clients in a 
single matter is undertaken, the consultation 
shall include explanation of the implications of 
the common representation and the advantages 


and risks involved.” 

In the Matter of Investigative Grand Jury 
Proceedings, 480 F. Supp. 162, 170-71 (N.D. 
Ohio 1979) (held waiver ineffective remedy 
where law firm represented organizational tar- 
gets and individual nontargets because of danger 
that interests of nontargets may be sacrificed); 
but see In Re Grand Jury, 446 F. Supp. 1132, 
1136-42 (N.D. Tex. 1978) (denied motion to 
disqualify where no actual conflict shown be- 
tween interest of target corporation and 
nontarget employees and employees clearly 
waived any potential conflict). 
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ADMINISTRATIVE LAW 


The Drawout in 


Administrative Rulemaking 


he Seventh Administrative 
Law Conference, held in Tal- 
lahassee last March, focused 
on agency rulemaking under 
Florida’s Administrative Procedure Act 
(Ch. 120). Several academics presented 
papers on various aspects of rulemaking 
and the conference participants were given 
an opportunity to reflect on how well Ch. 
120 facilitates rulemaking. It became clear 
that one aspect of the rulemaking process 
under Ch. 120, the drawout provision,! is 
neither understood nor appreciated. This 
may explain why the provision is rarely 
used by those participating in the rulemak- 
ing process. It is the purpose of this article 
to provide those who find themselves 
involved in rulemaking under Ch. 120 
with some understanding of the drawout 
provision and how it may be used. 


Understanding the Drawout 

The drawout provision is unique to 
Florida’s Administrative Procedure Act.” 
It first appeared in the 1974 revision of 
Ch. 120 as part of the adjudicatory hearing 
provision in F.S. §120.57. The drawout 
provision was subsequently relocated to its 
more appropriate position in F.S. §120.54 
in 1976.3 

Agency rulemaking is governed by F-.S. 
§120.54. An agency publishes notice of its 
intention to adopt a rule in the Florida 
Administrative Weekly. If an agency in- 
tends to adopt a rule which is not related 
exclusively to organization, practice, or 
procedure, persons who will be affected 
by the rule can compel the agency to 
conduct a legislative-type information- 
gathering hearing.‘ In the vast majority of 
rulemaking situations, the relatively infor- 
mal legislative-type hearing is all that is 
required. On occasion, however, more for- 
mal procedures may be necessary. This is 
when the drawout provision should come 
into play. 

The drawout provision provides that a 


The drawout 
provision facilitates 
the transformation 

of the relatively 
informal rule- 
making process 
into the formal 

F.S. $120.57 

adjudicatory 

process 


by Patricia Dore 


person who “‘timely asserts that his sub- 
stantial interests will be affected in the 
proceeding and affirmatively demonstrates 
to the agency that the [§120.54(3)] pro- 
ceeding does not provide adequate 
opportunity to protect those interests’’> is 
entitled to the benefit of those procedures 
which can be shown to be necessary to 
protect those substantial interests. At this 
point, the agency has several decisions to 
make. 

First, the agency must decide whether 
the claimed procedural inadequacy is 
timely advanced. It is timely if made at 
any time before the conclusion of the F.S. 
§120.54(3) public hearing. Balino v. De- 
partment of Health & Rehabilitative 
Services, 362 So.2d 21 (Fla. 1st DCA 
1978), cert. denied, 370 So.2d 458, appeal 
dismissed, 370 So.2d 462 (Fla. 1979). 
Second, the agency must determine 
whether the petitioning person is one who 
has a right to request greater procedural 
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protection. He is if important or significant 
concerns personal to him will be affected 
if the agency adopts the proposed rule 
under consideration.© Third, the agency 
must decide whether the petitioning per- 
son has affirmatively demonstrated that 
the specific procedural protections he 
seeks are necessary to protect his substan- 
tial interests. He has if each asserted need 
is accompanied by a specific proffer of the 
facts to be adduced and by an explanation 
of why the evidence sought to be elicited 
is necessary to protect his substantial inter- 
ests. Balino, 362 So.2d at 26. Fourth, and 
most important, the agency must decide 
whether it can expand the F.S. §120.54(3) 
proceeding to accommodate the specific 
procedural safeguards it agrees are needed 
to protect the petitioner’s substantial inter- 
ests, or whether it should permit the 
petitioner to drawout of the F.S. 
§120.54(3) rulemaking hearing and into 
an F.S. §120.57 adjudicatory proceeding. 
This is a judgment call and one which Ch. 
120 vests in the agency’s discretion. This 
also seems to be the point where the 
drawout mechanism becomes a mystery 
to many practitioners, and a point of 
disagreement among academics. 
Professor Stephen Maher,’ one of the 
academic commentators at the conference, 
said that “‘[aJs long as the drawout is 
viewed as something that can be replaced 
by an expanded [§120].54(3) proceeding, 
it will remain of little real importance in 
the rulemaking process.’’§ In his opinion, 
too great a burden is placed on those who 
seek to drawout. He suggested that once a 


disputed issue of material fact is shown to. 


exist, the petitioner should be entitled to 
an F.S. §120.57(1) hearing.? Certainly, 
Maher’s vision of how the drawout could 
and should work is not without merit, 
although it would further complicate an 
already complex rulemaking process. It 
seems to me, however, that Maher’s vision 
is not supported by the language of 
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the statute.!° F.S. §120.54(17) does not 
require an adjudicatory hearing to be con- 
vened unless the agency “‘determines that 
the rulemaking proceeding is not adequate 
to protect [the petitioner’s] substantial in- 
terests.’ Because the contours of the 
rulemaking hearing are largely within the 
agency’s discretion, and because nothing 
in Ch. 120 forbids an agency to introduce 
more formality into rulemaking hearings, 
it behooves agencies to do precisely what 
Maher laments—expand the F.S. 
§120.54(3) rulemaking process. 

There is very little reported case law on 
the drawout. What case law there is 
mainly concerns the availability of the 
drawout. But from Balino, we do get a 
notion of the specific kinds of procedures 
that would-be drawout petitioners likely 
would be interested in securing — examina- 
tion and cross-examination of witnesses 
under oath and sequestration of witnesses. 
Each of these protections and perhaps 
others can be extended by the agency at 
the rulemaking hearing. If they are ex- 
tended, the rulemaking hearing will be 
more formal than usual, but certainly less 
formal than a full-blown adjudicatory hear- 
ing conducted under F.S. §120.57(1). But, 
if the petitioner is offered the procedural 
safeguards he has demonstrated he needs 
to proiect his substantial interests, what is 
the harm? The petitioner has what he said 
he needs and the agency retains control 
over the development of its policy and 
saves the considerable amount of time that 
would be lost if the rulemaking hearing 
had to be suspended pending the comple- 
tion of the adjudicatory hearing. 

On some occasions, however, “agency 
proceedings . . . [will] affect individual 
rights and create general policy at the 
same time, so that they partake of adjudi- 
cation and rulemaking at the same 
time.’’!! In these circumstances, as Profes- 
sor Harold Levinson!? noted at the 
conference, constitutional due process 
may require an adjudicatory hearing and 
the drawout facilitates that process. See 
Londoner v. City and County of Denver, 
210 U.S. 373 (1908). 

In Londoner, the City of Denver, upon 
petition by owners of property located on 
a street in the city, enacted an ordinance 
to pave the street. The ordinance included 
a map, specifications, estimated total cost, 
and a formula for apportioning the costs 
of the paving project among the property 
owners. When the paving project was 
completed, the city determined the final 
cost and apportioned that amount among 
the property owners according to the ear- 


lier adopted formula. The apportioning of 
the total cost and the assessment of 
individual property owners was also 
accomplished by ordinance. Some of the 
property owners filed complaints about 
their assessments with the city, but they 
were denied a hearing. The ensuing law- 
suit alleged that the enactment of both the 
enabling ordinance and the final assessment 
ordinance violated due process of law. 

The U.S. Supreme Court held that the 
enabling ordinance merely established the 
foundation for the final assessment and 
was thus lawmaking in character. Under 
federal constitutional principles, lawmak- 
ing may be done according to any 
procedures established by state law. The 
Court went on to hold, however, that the 
final assessment of the paving costs 
among the individual property owners was 
law-applying. Federal due process princi- 
ples require law-applying decisions to be 
made only after the affected property own- 
ers were given a hearing at which they 
could offer proof and present arguments 
contesting the assessments. 

The drawout provision in Ch. 120 is 
intended to implement the Londoner hold- 
ings. When agency rulemaking is, in 
effect, lawmaking, the procedural protec- 
tions of the informal information-gather- 
ing hearing are adequate. But when agency 
rulemaking is, in effect, law-applying, fed- 
eral due process considerations and Ch. 
120 require the greater procedural protec- 
tions associated with administrative 
adjudication. 


Monroe County Drawout 

The collective memory of the confer- 
ence participants recalled only one time 
when a drawout was actually held, and 
that involved rezoning in Monroe County. 
F.S. §380.0552(9) requires all rezoning in 
the Florida Keys area of critical state 
concern to be approved by the Department 
of Community Affairs. DCA makes these 
determinations by rule. Rezoning deci- 
sions by their very nature are law-applying 
decisions because specific rights of spe- 
cific and identified property owners are 
determined. Rulemaking which is, in ef- 
fect, law-applying is precisely the 
circumstance the drawout was designed to 
accommodate and where it should be used. 

A group of map amendments to the 
Florida Keys’ comprehensive plan was 
approved by the Monroe County Board of 
County Commissioners in October 1987. 
In December 1987, DCA published notice 
of intent to adopt proposed rules which 
approved some of the requested amend- 
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ments and disapproved others. Twenty- 
five property owners whose rezoning re- 
quests were disapproved by the proposed 
tules sought and were granted drawouts. 
DCA referred all of the drawout cases to 
DOAH to conduct proceedings under F.S. 
§120.57(1). Ultimately, 24 cases pro- 
ceeded to final hearing and a typical 
recommended order with findings of fact 
and conclusions of law issued. The hear- 
ing officer agreed with DCA’s disapproval 
in 13 instances and recommended ap- 
proval in 11 others. The recommended 
order was adopted without modification 
by DCA as its final order.!5 

Recent conversations with DOAH re- 
vealed that the Monroe County cases were 
the first and so far the only drawouts to 
be sent to the division. Apparently, there 
was some discussion about whether to 
even accept the drawout cases from DCA. 
It was suggested at the conference that 
acceptance of a drawout by DOAH poses 
a potential conflict for the division. F.S. 
§120.57(1)(b)(9) requires a hearing officer 
to issue a recommended order containing 
findings of fact, conclusions of law, and, 
when necessary, interpretations of agency 
rules. If the hearing officer concludes, 
based on the record made at the hearing, 
that the proposed rule is an appropriate 
interpretation of the statute being imple- 
mented, and if the agency adopts the 
recommended order, there does exist the 
possibility that the same question can be 
presented again to DOAH in a subsequent 
F.S. §120.56 rule validity challenge. Were 
this scenario to play out, DOAH would 
be in the position in the F.S. §120.56 
proceeding of ruling on its own prior 
determination made after the drawout hear- 
ing that the rule was a valid interpretation 
of the agency’s statutory authority. 

I am not persuaded that this argument 
justifies DOAH refusal to accept drawout 
hearing requests granted by an agency and 
referred to DOAH for resolution. First, it 
seems highly improbable that a person 
with the requisite interest would pursue 
both avenues of challenge. But if the 
improbable did occur, principles of res 
judicata would bar relitigation of the is- 
sues resolved in the drawout hearing.!4 
Second, because a drawout petition should 
only be granted in those rare instances 
when an agency-proposed rule is law- 
applying rather than law-making, a hearing 
officer’s determination as to the appropri- 
ateness of the proposed rule will of 
necessity be limited to the facts peculiar 
to the case at hand. Because the hearing 
officer’s determination in the drawout pro- 
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ceeding is fact specific, there is no 
justification for a validity challenger’s 
concern about the effect of that ruling on 
his own factually different case. As the 
Monroe County cases show, what is ap- 
propriate on one set of facts can be 
inappropriate on another. 


Conclusion 

Most agency rulemaking can be accom- 
plished following normal F.S. §120.54 
rulemaking procedures. Occasionally, 
when rulemaking is really law-applying 
because important personal interests of 
identified people are being decided, nor- 
mal rulemaking procedures are not ade- 
quate. On these occasions, the drawout 
provision facilitates the transformation of 
the relatively informal rulemaking process 
into the formal F.S. §120.57 adjudicatory 
process. But between these two extremes 
lies the truly innovative aspect of the 
drawout provision. A party to a rulemak- 
ing proceeding conducted under F.S. 
§120.54(3) who is able to demonstrate the 
need for specifically identified procedures 
in order to protect his substantial interests 
is entitled to the benefit of those proce- 
dures, even though they are not usually 
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William L. Hyde, chairman, and 
William R. Dorsey, Jr., editor. 


associated with rulemaking, during the 
rulemaking proceeding. This expanded rule- 
making proceeding will accommodate the 
needs of the petitioner without unduly 
burdening the agency and without becom- 
ing a disincentive to rulemake.9 


1 Fra. Stat. §120.54(17) (1989) reads as 

follows: 
“Rulemaking proceedings shall be governed 
solely by the provisions of this section unless a 
person timely asserts that his substantial inter- 
ests will be affected in the proceeding and 
affirmatively demonstrates to the agency that 
the proceeding does not provide adequate op- 
portunity to protect those interests. If the 
agency determines that the rulemaking proceed- 
ing is not adequate to protect his interests, it 
shall suspend the rulemaking proceeding and 
convene a separate proceeding under the provi- 
sions of §120.57. Similarly situated persons 
may be requested to join and participate in the 
separate proceeding. Upon conclusion of the 
separate proceeding, the rulemaking proceeding 
shall be resumed.” 

2 See Dore, Access to Florida Administrative 
Proceedings, 13 Fa. St. U. L. Rev. 965, 1006 
(1986). 

3 Fra. Stat. §120.54(17) (1989). 

4 Fia. Stat. §120.54(3)(a) (1989). 

5 Fra. Stat. §120.54(17) (1989). 

6 Dore, supra note 2, at 1003-1009. 

7 Associate professor of law, University of 
Miami School of Law and chairman of the 
Seventh Administrative Law Conference. 

8 Seventh Administrative Law Conference, 
vol.1 transcript of conference at 23 (cepy on 
file with The Florida Bar). 

9° Maher, as well as the other presenters at the 
conference, will have their papers included in a 
symposium to be published in a forthcoming 
edition of the Florida State University Law 
Review. 

10 The author has written similar comments 
to those contained in this article outlining the 
mechanics of the drawout provision. See Dore, 
supra note 2, at 1003-1009 and Fra. Apmin. 
Prac. MANUAL §3.8 (3d ed. 1990) (The Florida 
Bar Continuing Legal Education). 

11 Reporter’s Comments on Proposed Admin- 
istrative Procedure Act for the State of Florida, 
March 9, 1974, at 6, reprinted in 3 A. ENGLAND 
& L. Levinson, Fira. Apmin. Prac. MANUAL, 
Appendix C, §6. 

'2 Professor of law, Vanderbilt University. 
Professor Levinson chaired the Administrative 
Procedure Act subcommittee of the Florida 
Law Revision Council when revision of Ch. 
120 was a council project in 1973-74. 

13 See In re Petitions for Drawout Proceed- 
ings Pursuant to Section 120.54(17), F.S., Con- 
cerning the Department of Community Affairs’ 
Proposed Rules 9J-14.006 and 9J-15.006, 
DOAH Case Nos. 88-1067 RGM et al (on file 
with clerk, Division of Administrative Hear- 
ings). 
14 See State Department of Health & Reha- 
bilitation Services v. Barr, 359 So.2d 503 (Fla. 
1st D.C.A. 1978), and Department of Health & 
Rehabilitation Services v. Professional Fire- 
fighters of Florida, Inc., 366 So.2d 1276 (Fla. 
1st D.C.A. 1979). 
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Florida Legal Forms 
Reviewed by Nora J. Everlove 


It is good to see the legal publishing giant, 
West, take an interest in Florida practice 
materials. West’s soon-to-be published Flor- 
ida Legal Forms is a 10-volume, comprehen- 
sive set prepared by Florida practitioners. 

Often Florida books published by out-of- 
state companies are too “multi-state” in 
flavor. They are primarily written by a distant 
editorial staff. You cannot help but wonder 
if they aren’t writing the California, Texas 
and New York versions at the same time. 
Florida Legal Forms is written by experi- 
enced and well-respected Florida lawyers. 
The forms and text reflect state statutes, case 
law, customs, and preferences. Secretary of 
State, Florida Bar-approved, and ATLA forms 
are incorporated. Local references proliferate 
the set. 

Coverage includes business organizations, 
teal estate transactions and financing, estate 
planning, domestic relations, creditors’ reme- 
dies and debtors’ rights and, the catch-all 
“Specialized Forms.” Sounding largely trans- 
actional, Florida Legal Forms does contain 
litigation forms — especially in the domestic 
relations volume. 

Florida Legal Forms has convenient or- 
ganizational features. Most topics are treated 
in outline form, either in a chronological or 
simple-to-complex order. The logic is easy 
to follow. Each volume contains statute 
tables and an index. Rules, regulations, fed- 
eral and state statutes are referenced through- 
out the text. Additionally, the 10th volume 
is a complete index to the set. The indexing 
is straight forward. As an example, rather 
than lumping all subtopics under “Separation 
Agreements” or ‘Equitable Distribution,” 
subtopics are entered separately under “‘lump- 
sum alimony” or “child support,’ etc. The 
text is not heavily footnoted. Too often, 
footnoting is only a means to plug other 
publications offered by the same company. 
It is irritating when footnoted references 
obscure the flow and meaning of materials. 
The forms reference to the West Key System, 
but usually, only at the beginning of a new 
section. The forms and text are not cluttered 
with footnotes to unrelated materials. 

Not all of the practice areas contain 
checklists, but those included are excellent. 
For instance, Jim Martin’s real estate loan 
closing checklist tracks documents as 
“needed,” ‘“‘typed,’ ‘“‘signed,’ and “‘re- 
ceived.” 

The style and content of the text accompa- 
nying the forms varies with the individual 
authors. Each area is treated with an “‘over- 
view” text of the law. Tax treatment in real 


BOOKS 


estate transactions is not covered, but is 
cross-referenced to the Internal Revenue Code. 
The estate planning text contains a good, 
succinct analysis of state and federal tax 
laws. Likewise, the domestic relations text 
adequately handles basic income tax ques- 
tions as they relate to divorce actions. 

The domestic relations and the estate 
planning volumes provide text for client 
informational brochures. Obviously, client 
brochures would not be considered a ‘“‘form” 
in the traditional sense but it is a useful 
feature. These are particularly emotional ar- 
eas of practice; clients are not comfortable 
planning their deaths or their divorces. Often, 
practitioners spend more time calming their 
clients than preparing their legal documents. 
The brochure language is soothing, reassur- 
ing and designed to expedite meetings with 
clients. The sample initial client question- 
naires are, also, designed with practice man- 
agement in mind. Follow-up form letters are 
included that gently nudge the client to 
respond to difficult preconference questions. 
A second view on estate planning practice 
tips might prove helpful to even the sea- 
soned, veteran estates practitioner. 

West’s Florida Legal Forms is scheduled 
for release in November, 1990. It is written 
by James W. Martin of St. Petersburg; Robert 


M. Quinn, E. Diane Clark, Gregory C. 
Yadley and Michael J. Nolan of Tampa; and 
Alan Rubinstein, Marie C. Devine and Stephen 
D. Thompson of Fort Myers. Annual supple- 
ments are planned. Volumes will be sold 
separately. For more information contact 
West Publishing Co., 50 West Kellogg Bivd., 
St. Paul, MN 55164-0526, telephone (800) 
328-9352. 


Nora J. Everlove is a consulting law librar- 
ian and owns Special Library Service, Inc., 
specializing in small-to-mid-size law library 
management. 


Have You Read A Good Book? 

Members of the Bar are encouraged to 
submit brief book reviews (approximately 
500 words) for publication. They should be 
related to law but may be practical, eso- 
teric, entertaining or even fiction. Reviews 
should include the number of pages, the 
publisher, cost if known, and publisher’s 
address. Send them to Editor, The Florida 
Bar Journal, 650 Apalachee Parkway, Tal- 
lahassee 32399-2300. 


Continuing 
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Education 


read format at a reasonable price. 


Non-Mandatory (but strongly suggested) 


A weekly synopsis of the latest developments 
in Florida case law, in a quick and easy-to- 


Case 
Summary 
Service 


32399-2300 or call (904) 561-5600. 


The Florida Bar, Case Summary Service, 650 Apalachee Parkway, Tallahassee, FL 


Subscription (one year, 52 issues) $105, plus tax 
—_— Ringbinder, $7.50, plus tax 


____. Check enclosed 
___ Bill me 
Name 
Address 
City State Zip 
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TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 


LAWYER SERVICES PAGES 


NEIL 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who’ve done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 


Since 1957 (305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 
HEALTH CARE AUDITORS, INC. 
ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voiuntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIANS 


® CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


@ ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


** GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
** GRATIS consultation by clinical rep IN YOUR OFFICE 
*k GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $225 
** We are NOT simply areferral service. We work 
closely with you to BUILD YOUR CASE 
** All medical experts are actively practicing in Florida 
*k Medical literature searches 
** Forensic photography & Art Work by specialists 
*k Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 
St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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EXPERT WITNESSES 


Automotive, Truck, Bus & Agricultural Equipment 


@ Florida Engineers Available 
® Member of Defense Research Institute 


ENGINEERING ANALYSIS ASSOCIATES, INC. 


30600 Telegraph Road, Suite 2370 
Birmingham, Michigan 48010 


(313) 642-3232 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 


Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


SMALL FIRM 
SOFTWARE 


FORIBM PCs & COMPATIBLES 
Oo $99* 


Time & Billing 
Trust Accounting 


Integrated Time, 
Billing, General 
Ledger, Trust 
and Check Writer 1 *299* 


Case Search Oo *179* 
(Database for Legal 


More Information 0 Free 
*Add $10 handling 


These programs are so simple 
to operate, your legal 
secretary will have them 
running in less than an hour. 


Attorney Software, Inc. 
Software For Attorneys Written by Attorneys 
1801 Australian Ave. So. 
Suite 101 
W. Palm Beach, FL 33409 


(800) 749-9060 


ATTORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 


Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: 
-ORIDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan 48322 


FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


TECHNICAL 

MEDICAL & DENTAL 

EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 


EXPERIENCED 
RECEIVER 


Presently managing over 1.3 mil- 
lion s.f. of commercial real 
estate & 1000+ multi-fam. units. 
Southeastern U.S. 


tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineoia, N.Y. 11501 
(516) 747-8400 Out of NYS (800) 822-1515 


Contact: 

Thomas J. Mannausa, CPM 
1343 Main Street, Sth Floor 
Sarasota, FL 34236 
(813) 365-1511 


Physicians 


for 
Quality 


Flat fee--$275; for 
no extra charge, a 
physician will assist 
you with selecting 
an expert, as 
needed. 


Largest 
selection of 
Florida doctors 


Fast Turnaround! 
(Usually less than a week) 


1-800-284-DOCS 
(1-800-284-3627) 
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FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antritrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


BANKRUPTCY 


Research Associates 
ARE Gainesville. FL 32606 1-800-766-3008 
ATTORNEYS' 
service HANDBOOK OF 
providers . . . ECONOMICS & 
STATISTICS 
0 Consult the An economic, financial, and statistical 
Cuts Labor 80 ) Lawyer Service Pages CONSULTANT on your desk. Many 
(yellow pages) 1000's of concepts, tables, formulas, 
* Computer Counsel Seal awarded by of your economic data. $77 [inc UPS & Hdlg]. 
Law Office Automation Center, inde- Florida Bar PROFESSIONAL HORIZONS PRESS 
pendent testers of legal software. J 1 di 200 Park Ave. Box 1278 - GCS 
Hotline Readablty ournat directory. New York, NY 10163-1278. 
Speed Helpkey Tutorial 


¢ Forms ¢ Manual ¢ Customizability 


Call (313) 398-9930 
for test report 
and demo disk 
SPECIALTY SOFTWARE 


Box 7026 Huntington Woods, Mi 48070 
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btaining national 
public information need not seem 
like traveling into a black hole. 
Nobody is more qualified than CIS 
to break through the space barriers 
with personalized service that gives 
every request individual attention. 

With 15 years of information 
retrieval experience, CIS has built 
an experienced network to obtain 
fast, accurate data and to transport 
it from one legal community to 
another at the speed of light. Tax 
liens, UCCs, judgments, and suits 
can be obtained from all 50 states, 
as well as corporate documents, 
certificates, and any other vital 
information you may require. 

One toll-free call will allow CIS 
to handle the hurdles and pitfalls 
of numerous phone calls, prepaying 
fees, dictating letters, and the daily 
tracking of work in progress. CIS 
will meet your short closing 
deadlines and unique requests for 
hard-to-find information on a 
national level. And who knows, 
someday we'll be able to retrieve 
information from anywhere in the 
world, and beyond. 

Call CIS today, the specialists in 
public records information. 


1-800-342-8086 


CORPORATION 
INFORMATION 
SERVICES, INC 


Nationwide Information 
Corporate Records 
INSTACORP 
Uniform Commercial Code 

Motor Vehicle Records 
Registered Agent 
Court Information 
Corporate Kits 
a 
502 Park Avenue East 
Tallahassee, FL 32301 
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“searching 
ith Westlaw 
expensive 
than 


Linda M. Mulhall 
Librarian 
PAUL, LANDY, BEILEY 


& HARPER, PA. 
MIAMI, FL 


“I use WESTLAW exclusively now, state by state without incurring a checking the current 


but all of my previous experience with penalty charge. status of a case. 

computer-assisted research had been “Other benefits of WESTLAW have “I have always 

with Lexis. become evident, too. For example, found the WESTLAW 
“The benefits of WESTLAW over using the “FIND” command has customer service 


Lexis were immediately apparent to enabled me to retrieve cases quickly representatives to 
me when I switched... especially the and inexpensively, almost eliminating be courteous 


billing systems. those time-consuming trips to the and helpful, 
“With WESTLAW I can edit my public law library. And Insta-Cite® too. Thank you.” 
search query or change databases and Shepard’s® citations on 
WESTLAW have been invaluable for 
WESTLAW 
1-800-328-0109 (0-612-688-3654 collect in MN} Key Number Power. A Winning Tradition. 
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